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In the District Court of the United States for the 
District of Oregon. 


Be it Remembered, That on the 27 day of December, 
1911, there was duly filed in the Circuit Court of 
the United States for the District of Oregon, a 
Transcript of Record on Removal, in words and 


figures as follows, to wit: 
[ Complaint. ] 


In the Circuit Court of the United States for ~ 
Union. County 


IDA M. MOATS, Guardian of the person and estate 


of GEORGE A MOATS, a minor, 
Elaintiii, 


Vs 
NEW YORK LIFE INSURANCE COMPANY, a 
corporation, 
Derendanit. 
The plaintiff, for her cause of action against the de- 
fendant, alleges: 
i 
The plaintiff, Ida M. Moats, is the duly appointed, 
qualified and acting guardian of George A. Moats, 
who is a minor, and was appointed such guardian on 
the 20th day of June, 1911, and ever since said time 
and is now acting as such, and brings this action for 
and on behalf of said minor. 
INE 
The defendant is a corporation, organized and ex- 
isting under and by virtue of the laws of the State 
of New York, with its principal office and place of 
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business in the City of New York in said State, and 
that at all the times and dates hereinafter mentioned, 
said New York Life Insurance Company had com- 
plied with all the laws of the State of Oregon rela- 
tive to the transaction of a general life insurance 
business in said State, and was duly authorized and 
licensed to transact a life insurance business in the 
State of Oregon, and for that purpose maintained 
an agency and branch office in Union County, State 
of Oregon, at which place a general life insurance 
business, during all the times and dates in this com- 
plaint mentioned, was being carried on and trans- 
acted 
LOE 

On or about the 16th day of March, 1911, the de- 
fendant, New York Life Insurance Company in Un- 
ion County, Oregon, made and entered into a con- 
tract with one, George S. Moats, late husband of 
the plaintiff, for the use and benefit of the plain- 
tiffs ward, George A. Moats, which said contract 
is in words and figures as follows: 

NEV YORK LIFE 
Poe RaANere COMPANY. 
BY THis POLICY OF INSURANCE AGREES 


si ae PIVE THOUSAND ............Dellae 
at the Home Office of the Company in the City and 
State of New York to George A. Moats, son of the 
insured == beneficiary, with right of revocation, 
upon receipt at said Home Office of due proof of 
the death, during the continuance of this contract, 
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of GEORGE S. MOATS, the Insured. 

This contract is made in consideration of the first 
premium of One hundred thirty-four 15|100 Dol- 
lars, the receipt of which is hereby acknowledged, 
constituting payment for the period terminating on 
the Sixteenth day of March in the year Nineteen 
Hundred and Twelve and the payment of a like sum 
on said date and on the Sixteenth day of March in 
every year thereafter during the continuance of this 
Polies, watil)the death of the Insured; but after one 
full annual premium has been paid, the Company, 
by endorsement on this Policy, will waive payment 
of premiums under the conditions stated in Section 
7 on the next page, entitled “Waiver of Premiums.” 
eS Pov i Creer AriOPAR@ICIPATE IN THE 

SURPLUS OF Tims COMPANY. 

The proportion of divisible surplus accruing on 
this Policy shall be ascertained and distributed an- 
nually and not otherwise, and at the option of the 
Insured shall each year, on the anniversary of the 
Policy be cither 

(1) Pad in*Cash ; of; 

(2) Applied toward the payment of any 
premium or premiums; or, 

(3) Applied to the purchase of participating 
Paid-up Additions to the Policy; or, 

Grr et to accuintilate to the credit of the 
Policy, with compound interest at the 
ite Oletnecespericentumeper ammum, 
and payable at the maturity of the Pol- 


icy, but withdrawable on any annivers- 
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arywoinhe Policy: 


Unless the Insured shall elect otherwise within 
three months after the mailing by the Company oi a 
written notice requiring the election of one of the 
four above options, the dividends shall be applied to 
the purchase of participating Paid-up Addition (Op- 
tion No. 3) which may be surrendered for cash at any 
time, and the Cash Value thereof shall not be less 
than the original cash dividend. 


The benefits and provisions printed or written hy 
the Company on the following pages, are a part of 
this contract as fully as if they were recited at length 
over the signatures hereto affixed. 


After delivery of this Policy to the Insured, it takes 
effect as of the Sixteenth day of March, Nineteen 
Hundred and Eleven. 


In Witness Whereof the NEW YORK LIFE IN- 
SURANCE COMPANY has caused this contract to 
be signed this Twenty-fifth day of March, Nineteen 


Hundred and Eleven. 
(Sed)) DARAVIN PAGINGSEERY, 


President. 
(Sed.) SEYMOUR M. BALLARD, 
Secietaics 
(Sed.) WM. W. OERREN, 
Registrar. 
Examined, 
EK 


Age 33: Insurance Payable at Death: Premiums Pay- 
able During Life: Annual Dividend. 910-404. 


ws. [da M. Moats, Guardian 5 


DEMS ITS AND PROVISIONS. 

lI. THE CONTRACT—This Policy is ftee of 
conditions as to residence, travel or occupation. The 
Policy constitutes the entire contract between the 
parties, and no agent is authorized to waive forfeit- 
ures or to make, modify or discharge contracts, or to 
extend the time for paying a premium. 

2. INCONTESTABILITY.—This_ Policy shall 
be incontestable after one year from its date of issue 
except for non-payment of premium. 

3. SELF-DESTRUCTION. — Self-destruction 
during the first policy year, whether the insured be 
sane or insane, is a risk not assumed by the Com- 
pany; but in such case the Company will return the 
premiums actually received. 

4. AGE.—lIi the age of the Insured has been mis- 
stated the amount payable hereunder shall be such as 
the premium paid would have purchased at the cor- 
rect age. 

5. PAYMENT OF PREMIUMS.—AII premiums 
are payable at the Home Office of the Company or to 
an agent of the Company upon delivery of a receipt, 
on or before the date due, signed by an Executive OF- 
ficer of the Company, namely the President, a Vice- 
President, a Second Vice-President, a Secretary or 
the Treasurer, and countersigned by said agent. The 
premium is always considered as payable annually, 
in advance, but by agreement in writing and not oth- 
erwise may be made payable in semi-annual or quar- 
terly payments. Any unpaid premiums required to 
complete the payments for the current policy year in 
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which death occurs shall be deducted from the amount 
payable hereunder. The payment of a premium shall 
not maintain the policy in force beyond the date when 
the next payment is due, except as hereinafter pro- 
vided. 

6. GRACE.—A grace of one month (not less than 
thirty days) subject to an interest charge of five per 
centum per annum will be allowed for the payment 
of every premium after the first, during which time 
the insurance shall continue in force. If death occurs 
within the period of grace the unpaid premium for 
the then current Policy year shall be deducted from 
the amount payable hereunder. 

7. WAIVER OF PREMIUMS.—The Company, 
by endorsement hereon, will waive payment of the 
premiums thereafter becoming due, if the insured, 
before attaining the age of sixty years and after pay- 
ing at least one full annual premium and before de- 
fault in the payment of any subsequent premium, 
shall furnish proof satisfactory to the Company that 
he has become wholly and permanently disabled by 
bodily injury or by disease so that he is and will be 
permanently, continuously and wholly prevented 
thereby from performing any work for compensation 
or profit, or from following any gainful occupation. 
Any premiums so waived shall not be deducted from 
the sum payable under the Policy, and the values 
provided for in Section “12. Cash Loans", and Sec- 
tion “15. Benefits on Surrender or Lapse”, shall be 
the same as if such premiums had been paid in cash. 
Provided that, notwithstanding proof of disability 
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may have been accepted by the Company as satisfac- 
tory, the Insured shall at any time, on demand, fur- 
nish the Company satisfactory proof of the continu- 
ance of such disability; and if the Insured shall fail 
to furnish such proof ,or if it shall appear to the Com- 
pany that the Insured is able to perform any work 
or to follow any occupation whatsoever for compens- 
ation, gain or profit, all premiums thereafter falling 
due must be paid in conformity with this contract. 

Without prejudice to any other cause of disability, 
the entire and irrecoverable loss of the sight of both 
eyes, or the severance of both hands above the wrists, 
or of both feet above the ankles, or of one entire hand 
and one entire foot will be considered as total and 
permanent disability within the meaning of this 
provision. 

8. CHANGE OF BENEFICIARY.—When the 
right of revocation has been reserved, or in case of 
the death of any beneficiary under either a revocable 
or irrevocable designation, the Insured, if there he 
no existing assignment of the Policy made as herein 
provided, may, while the Policy is in force, designate 
a new beneficiary, with or without reserving right 
of revocation, by filing written notice thereof at the 
Home Office of the Company accompanied by the 
Policy for suitable endorsement thereon. Such 
change shall take effect when endorsed on the Policy 
by the Company and not before, If any beneficiary 
shall die before the Insured, the interest of such bene - 
ficiary shall vest in the Insured. 


CPi ibe OhsaGHANGE TO OTHER 
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FORMS OF POLICIES.—At any time, and while in 
full force, and provided the Insured is then less than 
60 years of age, this Policy may be changed without 
medical re-examination for a Policy of the saime 
amount, upon any plan issued by the Company at the 
time this Policy takes effect and having a higher 
rate of premium. Such change shall be effective up- 
on payment of a sum equal to the difference between 
the premiums on the new Policy and the premiums 
paid on this Policy, with compound interest at the 
rate of five per centum per annum from the due date 
of each payment to the date when the change is made, 
and upon the surrender of this Policy. The 
New Policy will take effect as of the date 
of this Policy, and the premiums willbe 
based upon the same age as this Policy. The cash 
value of any dividends standing to the credit of this 
Policy, as well as any additional cash value of such 
dividends that would have been credited under the 
new Policy may be used in the settlement of the dit- 
ference of premiums. 

10. REINSTATEMENT.—At any time after any 
default, upon written application by the Insured and 
upon presentation at the Home Office of evidence 
of insurability satisfactory to the Company, this Pol- 
icy may be reinstated, together with any indebted- 
ness in accordance with the loan provisions of the 
Policy, upon payment of arrears of premiums with in- 
terest thereon at the rate of five "per cemcumimy cr cnr 
num. 

Il. ASSIGNMENT.—Any assignment of this 
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Policy must be made in duplicate and one copy filed 
with the Company at its Home Office. The Company 
assumes no responsibility as to the validity of any 
assignment. 

12, CASH LOANS.—At any time after two full 
years’ premiums have been paid and while this Policy 
is in full force, the Company will advance, on the 
pledge of the Policy and on the sole security there- 
of, an amount which, with interest thereon to the end 
of the current policy year and with any unpaid por- 
tion of said year’s premium, shall, at the option of 
the owner, be equal to or less than the Cash Surren- 
der Value at the end of such policy year, including 
the Cash Surrender Value of any dividend additions, 
Interest on the loan will be at the rate of five per 
centum pavable annually; if interest is not paid when 
due, it shall be added to the principal and bear inter- 
est at the same rate. Failure to repay any such ad- 
Vance or to pav interest shall not avoid this Policy 
unless the total indebtedness hereon to the Company 
shall equal its Cash Surrender Value, nor until one 
month after notice of such fact shall have been mailed 
by the Company to the last known address of the In- 
sured and of the Assignee of record at the Home Of- 
fice of the Company, if any, in which event the Pol- 
icy shall become void. 

fe PR aie LOMNS——wWirenevrer the net 
loan value of this Policy shall be sufficient to pay one 
full annual premium with five per centum interest 
thereon for one year, the Company will, before the 
expiration of the days of grace, accept a premium 
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lien note of the owners of the Policy in lieu of cash 
for premium, said note to bea lien against the Policy 
and subject to the same terms and conditions as cash 
loans except that the Policy need not be deposited 
with the Company as a pledge. The total indebted- 
ness on this Policy, however incurred, shall never 
exceed its Cash Surrender Value. 

i4. PAID-UPAND ENDOWMENT OPTIGNsS 
—Whenever the reserve on this Policy together with 
the reserve on existing dividend additions, if any, at 
the end of any polcy year shall equal or exceed the net 
single premium for the attained age of the Insured 
by the American Experience Table of Mortality and 
Interest at three per centum, for an amount of in- 
surance equal to the face amount of this Policy, pay- 
able at the same time and under the same conditions 
as this Policy, the Company, at the written request of 
the Insured, will endorse the Policy as participating 
paid-up insurance for such amount as the said re- 
serve will purchase when thus applied, any indebted- 
ness to the Company to be a lien against said paid- 
up insurance upon the same terms and conditions as 
in Section 12 above; or, whenever said reserve at the 
end of any policy year shall equal or exceed the face 
amount of this Policy, the Company, upon surrender 
of the Policy and all claims thereunder, will pay in 
cash the face amount of the Policy and any excess of 
said reserve, less any indebtedness to the Company 
on account of this Policy. 

15. BENEFITS ON SURRENDER OR LAPSE. 
—After two full annual premiums shall have been 
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paid, the owner may elect within three months after 
any default in payment of premium, but not later, 


either 
(ay Woracceprmtre Cash Surrender Value; or, 


(b) ‘To have insurance for the face amount of this 
Policy plus any dividend additions and less any in- 
debtedness to the Company hereon continue in force 
from the date of default for such term as the Cash 
Surrender Value will purchase as hereinafter provid- 
ed, but without future participation and without the 
right to loans or Cash Surrender Value; or, 


(c) To purchase non-participating Paid-up Insur- 
ance payable at the same time and on the same con- 
ditions as this Policy. Vhe insured may at any time 
obtain a loan on such Paid-up Insurance in accord- 
ance with the provisions contained in Section “12. 
Gren Loans or surrender the Policy for its Cash 


Surrender Value. 
ite CASH SURRENDER VALUE, aiter prem- 


iums have been paid for two years or more, will be the 
reserve on this Policy, and the reserve on any divi- 
dend additions thereto, at the date of default, com- 
puted according to the American Table of Mortality 
amd ititerest at the fate of three per centum per an- 
num, less the amount of any indebtedness to the 
Company, and less a surrender charge which in no 
case shall be more than one and one-half per centum 
of the sum insured; after premiums have been paid for 
ten years or more there will be no surrender charge. 


DES DERMEPOR WHICH SAID INSURANCE 
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WILL BE CONTINUED, or the amount of PATD- 
UP INSURANCE will be such as said Cash Sur- 
render Value will purchase as a net single premium at 
the age of the Insured at the date of default according 
to the American Table of Mortality and interest at 
the rate of three per centum per annum. If the In- 
sured shall not, within three months after default, sur- 
render this Policy to the Company at the Home Of- 
fice for its Cash Surrender Value as provided in op- 
tion (a) or for paid-up insurance as provided in option 
(c), the insurance will be continued as term insurance 


as provided in option (b). 


The figures contained in the following “Table of 
Loan and Surrender Values” represent the actual 
amounts available after deduction of the surnendey 
charge, if any, and are computed in accordance with 
the above provisions and upon the assumptions that 
premiums have been paid in full for the number of 
years stated in the table, and that there is no indebt- 
edness on the Policy, and that there are no outstand- 
ing dividend additions. 


TABLE OF LOAN AND SURRENDER VALUE 

The Cash Surrender, Loan and Paid-up Insurance 
values stated in the following table apply to a policy 
of $1,000. As this Policy is for $5,000, the Cash Sur- 
render Valueand Loan Value (Col, 1)jamd*themlgaid= 
up Insurance (Col. 2), will be five times the amounts 
stated in the table; the periods of Continued Insur- 


ance (Col. 3), must not be multiplied or increas- 
ed. 
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After Column 1, Calan: Column 3. 
Policy CASH SUR- PAID-UP $5000 INSUR- 
B 7 5 ee EeiN: Sonne 
een in i d 
Force. R@ANey ALUE*S me FOR. 
Yrs. Mos. 
2 WW Sie = 3° 7 i" 
oh 30s 69 | a 
4 | 40 | 92 a, 
a 52 119 | 0 
oo | 66 147 | 7a 6 
7 | 83 180 cay, 
2 | 100 213 ome 
9 i 246 12 — 1 
10 655) 277 13 — 3 
11 150 304 ds ee 
di? 166 20) | 14 — 8 
13 182 255 aes, 
14 199 380 | =, 
ice | 216 a5 |S 15 — 11 
16 234 429 | 16 — 2 
17 | 251 453 16 — 4 
re. | 269 Vee | 16—5 
fr 287 499 i665 
20 306 521 | 16—6 
21 324 542 | 16 — § 
Ze 343 563 16 — 4 
as) 362 583 | 16 — 2 
24 381 “eo | l6—0 
25 400 622 15 —10 
Years. | | 


Values for later years will be computed upon the 
above basis, and will be furnished on request. 

*The Loan Values in the above table are the maxi- 
mum amounts available at the end of the policy year 
indicated. Loans may also be obtained during the 
policy year as set forth in Section 12 entitled “Cash 
Loans.” 


Eatiiom july, FeO. 1. 1.000. 33. 
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ieee MODES OF SETTLEMENT Uiaaie 
DPEes HOF INSURED. 


If there be no existing assignment of the Policy 
made as herein provided, the Insured or in case the 


Insured shall have made no election, the Beneficiary 


after the Insured's death, may be written notice to the 


Company at its Home Office, elect to have the net 


sum payable under this Policy upon the death of the 


Insured paid either in cash or as follows: 


(1) 


(2) 


By the payment of interest at the rate of 
three per centum of such net sum, pay- 
able one year after receipt and approval 
of proofs of death, and at the end of 
each year thereafter during the lifetime 
of the beneficiary and, unless otherwise 
directed in said notice, by the payment 
upon the death of the beneficiary of the 
said net sum, together with any accrued 
interest for the year then current, to the 
beneficiary's legal representatives or as- 
signs. 


By the payment of equal annual install- 
ments for a specified number of years, 
the first installment being payable im- 
mediately, in accordance with the fol- 
lowing Installment Table, either to the 
Beneficiary, or if there be more than one 
beneficiary, to the beneficiaries jointly 
and to the survivor. 
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(3) By the payment of equal annual install- 
ments for a fixed period of twenty years 
and for so many years longer as the bene- 
ficiary shall survive, the first installment 
being payable immediately, in accordance 
with the following Installment Table. If 
there be more than one beneficiary, the 
proceeds of this Policy, unless otherwise 
directed in said notice, shall be consid- 
ered as divided into equal parts. The 
amount payable to each such beneficiary, 
shall be determined in accordance with 
the following Installment Table for the 
ages attained by said beneficiaries. 


Any installments payable under (2) or (3) which 
shall not have been paid prior to the death of the 
beneficiary shall be paid, unless otherwise directed in 
said notice, to the beneficiary’s legal representatives 
or assigns. 


INSTALLMENT TABLES.—Installment pay- 
ments under any option may be made annually, semi- 
annually, quarterly or monthly; the minimum basis 
of such payments will be $50, when paid annually, 
$25 when paid semi-annually, $15 when paid quar- 
terly, or $10 when paid monthly, and the total of the 
fractional payments each year shall equal the annual 
payment each year as shown in the followng ta- 
bles, which are based upon a Policy, the proceeds of 
which are $1,000. The figures contained in the ta- 
ble will apply pro rata to this Policy. 
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OPTION (2). OPTION (3). 


Num- Amount Age of Amount Age of Amount Age of Amount 
ber of of each benefi- of each benefi- of each Benefi- of each 
Annual annual ciary at annual ciary at annual ciaryat annual 
install- instal- death of instal- death ofinstal- death of instal- 


ments ment insured ment. insured ment. insured. ment. 
2 $507.39 0 $42.48 25 $43.15 50 $56.60 
3 343.23 1 40.17 26 43.49 51 57.29 
4 261.19 Z 39.38 27 43.84 Se 57.98 
5 211.99 § 39.06 28 44.20 53 58.66 
6 179,22 4 38.93 29 44.58 54 59.32 
7 155.83 5 38.91 30 44.98 55 59.96 
8 138.30 6 38.96 31 45.39 56 60.68 
9 124.69 Hf 39.05 Se 45.82 Si 61.16 
10 113.81 8 39.19 33 46.27 58 61.72 
11 104.92 9 39.35 34 46.73 59 62.23 
WZ 97.53 10 39.52 oe 47.22 60 62.71 
13 91.29 11 39.70 36 47.73 61 63.15 
14 $5.94 12 39.88 37 48.25 62 63.54 
ibs) 81.32 13 40.08 38 48.79 63 63.89 
16 77.29 14 40.28 39 49.36 64 64.20 
17 73.74 15 40.49 40 49.94 65 64.45 
18 70.59 16 40.71 41 50.54 66 64.67 
19 67.78 17 40.94 42 Dil iZ 67 64.58 
20 65.25 18 41.18 43 51.80 68 64.98 
21 62.98 19 41.42 44 52.45 69 65.09 
22 60.91 20 41.68 45 53.12 70 65.16 
23 59.04 21 41.95 46 53.80 71 65.21 
24 S/ROe ZZ 42.24 47 54.49 72 65.23 
eS S875 23 42.53 48 55.19 73 65.25 
24 42.84 49 55.89 and 
over 


Unless otherwise specified by the Insured or by the 
Beneficiary in making such election, the beneficiary 
may at any time surrender the contract guaranteeing 
the payment of installments for the commuted value 
of the payments yet to be made, computed upon the 
same basis as Option (2) in the above table; provid. 
ed that no such surrender will be made under (3) ex- 
cept after the death of the beneficiary occurring with- 
in the aforesaid twenty years. 
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The above Modes of Settlement are based upon an 
assumed interest earning of three per centum, but if 
in any year the Company shall declare for that year 
on funds held by it under such Modes of Settlement 
a greater interest rate than three per centum the sums 
payable under Options 1 and 2 and the installments 
for the fixed period of twenty years under Option 3, 
shall be increased accordingly. 

The above Modes of Settlement are not applicable 
ii the beneficiary be a firm or corporation, nor if the 
net sum payable under the Policy shall be less than 
$1,000. 

(Endorsements on back as follows:) 

NEW YORK LIFE 
INSURANCE 
COMPANY 
GEOGRGES. MOATS 
No. 4 258 253. 
Amount $5,000. 
Annual Premium $134.15. 

NOTICE: It isnetmecessary for the Insured or 
the Beneficiary to employ the agency of any person, 
firm or corporation, in collecting the Insurance un- 
der this Policy, or in receiving any of its benefits. 
Time and expense will be saved by writing direct to 
the Home Office, 346 and 348 Broadway, New York 
City. 

Ty 

The said George S. Moats, on the 16th day ot 
March, 1911, paid to the defendant the sum of $134.15, 
being the first premium provided for in said contract, 
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and being the amount, the receipt of which is ac- 
knowledged by the terms of said contract, and which 
said amount constituted payment for the period term- 
inating on the 16th day of March, in the year 1912, 
and said amount was the entire consideration for said 
contract, and no other contract or agreement was 
maderwith rererence thereto. 

V. 

Thereafter, and during the continuance of said 
contract, and on the 14th day of June, 1911, the said 
George S. Moats died, and at the time of his death, 
was a resident of Union County, State of Oregeom 
and according to the terms of said contract, the said 
sum of $5,000 insured to the benefit of the said 
George A. Moats, the ward of this plaintiff, and the 
said defendant became and was obligated to pay to 
the plaintiff as the guardian of the said George A. 
Moats, upon receipt of due proof of the death, during 
the continuance of said contract of the said George 
5. Moats, the insured, the sum of $5,000. 

Wall. 

After the death of the said George S. Moats, and 
prior to the commencement of this action, to-wit: on 
or about the 15th day of July, 1911, the said defend- 
ant Company received ’at its Home Office in the City 
and State of New York, due proof of the death of the 
said George S. Moats, during the continuance of the 
said contract of insurance. 

Vail, 

That the said contract of insurance was made in 

Union County, State of Oregon. 
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iia whe Wetendant Company is nota resident ot 
the State of Oregon, and the plaintiff hereby desig- 
matesethesConmy of Union and State of Oregon, as 
the place of trial of this action. 

OS 

By reason of the premises, there is due and owing 
to the plaintiff, as guardian of the person and estate 
of George A. Moats, a minor, the beneficiary, from 
the defendant the sum of $5,000 with interest at the 
Taeewonssix per centeper annum from the 15th day of 
July, 1911, and the defendant at the time said proof 
of death was received by it, and ever since, has and 
does now refuse to pay the said sum of $5,000, being 
tlre amvotint naimed im said contract of insurance, or 
any part thereof. 

WHEREOF, plaintiff demands judgment 
against the defendant for the sum of Five 
Thousand ($5,000.) Dollars, with interest 
at the rate of six per cent per annum, from 
tliedoth daytotyiumlgglOl, until paidjand for 
her costs and disbursements of this action. 

COGAN © COCHRAN, 
Attorneys for Plaintiff. 


St OF OREGON: 

County of Union—ss. 

1, IDA M. MOATS, being first duly sworn, depose 
and say: that I am the plaintiff above named; that I 
have read the foregoing Complaint, and that the same 
is true as I verily believe. 

IDA MO MOATS. 
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Subscribed and sworn to before me this the 18 day 
Giesepremper, A.D, LOL 
Seal. | C. E. COCHIRE Sire 
Notary Public for Oregon. 


{ Endorsed]: 


In the Circuit Court of the State of Oregon for the 
County of Union. 
IDA M. MOATS, Guardian of the person and estate 
of GEO. A. MOATS, a minor, 
Pdaiiataitaty 
vs. 
NEW YORK LIFE INSURANCE COMPANS@e: 
corporation, 
Defendant. 
Conmiplaintia Ewed Sepsis ie 
' ED WRIGHT, 
Clete 
By Anna Alexander, Deputy. 
{ Summons. ] 
In the Circuit Court of the State of Oregon for the 
County of Union. 


IDA M. MOATS, Guardian of the person and estate 
of GEORGE A. MOATS, a minor, 


Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPAN Vee 
corporation, 
Defendant. 


TO NEW YORK LIFE INSURANCE COMPANY 
the above-named defendant 


3 
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EE NA Oor THE SVATE OF OREGON, 
You are hereby required to appear and answer the 
complaint filed against you in the above entitled ac- 
tion within ten days from the date of the service of 
this summons upon you, if served within this county ; 
or, if served within any other county of this state, 
then within twenty days from the date of the service 
of this summons upon you; and if you fail so to an- 
swer, for want thereof, the plaintiff will take judg- 
ment against you for the sum of five thousand dollars 
with interest at the rate of six per cent per annum 
momecie loth daysorsjms, LOM anid tor plaintitt s 
costs and disbursements. 

COCERMIN COCHRAN, 
Attorney for Plaintiff. 


STATE OF OREGON, 
County of Multnomah—ss. 


I hereby certify that I have served the within sum- 
mons within said county, this 30th day of September 
1911, on the within named defendant, New York Life 
Insurance Company, a corporation, by delivering a 
true copy thereof, prepared and certified to by me as 
sheriff, together with a copy of the complaint, prepar- 
caband certitied tomby ©, &. Cochran, one of the At- 
torneys for the Plaintiff herein, County Clerk of said 
county, to Milton Maxon, attorney in fact for said de- 
fendant corporation, personally and in person. 

Sioned Ro L. STEVENS, 
Sheriff of Multnomah County, Oregon, 
By Jacob Proebstel, Deputy. 
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fied Oct. 11, 1911. 
ED, WRiGha 


County Clerk. 
[Petition for Removal. ] 
In the Circuit Court of the State of Oregon for the 
County of Union. 


IDA M. MOATS, Guardian of the person and estate 
of George A. Moats, a minor, 


Plaintiff, 
vs. 
NEW YORK LIFE INSURANCE COMPAN Vea 
corporation, 
Defendant. 


PETITION FOR REMOVAL TO THE GIKG@Uims 
COURT OF THE UNITED STATES 
THE DISTRICT OF ORBGGs 

Comes now the defendant above named, and peti- 
tions this honorable Court for a removal of the above 
entitled cause from the Circuit Court of the State of 
Oregon for the County of Union to the Circuit Court 
of the United States for the District of Oregon, and 
for grounds of such petition shows and alleges: 

LE 

That heretofore, and on or about the 18th day of 
September, 1911, the plaintiff above named institut- 
ed an action in the Circuit Court of the State of Ore- 
gon for the County of Union against the defendant 
above named, for the recovery of the sum of five thon- 
sand dollars, exclusive of interest and costs, alleged 
to be due and owing from the above named defendant 
to the above named plaintiff. 
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tl. 

That the defendant above named is a _ cor- 
poration incorporated, organized, and existing un- 
der and by virtue of the laws of the State of New 
York, with its principal office and place of business 
in the City of New York in said state, and that at 
the time of the commencement of the above entitled 
action in the Circuit Court of the State of Oregon 
for the County of Union the said defendant was and 
still is, a citizen and inhabitant of the State of New 
York, and was not, at the time of the commencement 
of the above entitled action, and is not now, a citizen 
Aiamiiiabitant Giimemorate of Oregon. 

ITI. 

That the plaintiff above named was, at the time 
of the commencement of the above entitled action, and 
Silica, Cilizchmeameamtiiniabitant of the stare of Ore- 
gon, residing in the County of Union, said state. 

IV. 

That the time within which the defendant above 
named must answer or plead in the above entitled 
cause in the Circuit Court of the State of Oregon for 
the County of Union, as provided by the laws for the 
State of Oregon, has not yet expired. 

NE 

That this is a controversy between citizens of dif- 
ferent states, and is a cause which comes within the 
previsioms of temyet ot Coneress*ot March 3, 1875, 
Chap. 137, Secs. | and? 2, as amended by the Acts of 
Gonereseot Merch 5, 1887, Chap. 373, Secs. | and 2, 
ama Aticust 1371888, Chap. 866, Secs. 1 and 2, and 
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your petitioner desires, in accordance with the pro- 
visions of said Act of Congress of March 3, 1875, as 
amended, to remove this cause, before the trial there- 
of, and before any appearance has been made therein 
upon the part of the defendant above named, to the 
Circuit Court of the United States for the District of 
Oregon. 
Wl 

That the matter in dispute in the above entitled 
action exceeds, exclusive of interest and costs, the 
sum and value of two thousand dollars, and exceeded 
the sum of two thousand dollars, exclusive of interest 
and costs, at the time of the commencement of the 
above entitled action in the Circuit Court of the State 
on Oreeon tor the County o1 Umm 


VAL, 


That your petitioner offers herewith a good and suf- 
ficient bond conditioned upon his entering in the 
Circuit Court of the United States for the District 
of Oregon on the Ist day of its next session a copy 
of the record of the above entitled action, and for 
paying all costs that may be awarded by the said 
Circuit Court of the United States for the District of 
Oregon, if said court shall hold that such action was 
wrongfully or improperly removed thereto. 


Wherefore, your petitioner prays that the said bond 
may be accepted, and that the above entitled action 
may be removed into the Circuit Court of the United 
States for the District of Oregon, pursuant to the 
provisions of the statutes of the United States, aid 


vs. Ida M. Moats, Guardian 25 


for an order of this court directing such removal, 
and that no further proceedings be had herein in the 
Circuit Court of the State of Oregon for the County 
of Union. 
Cds) PEAMEweeAnT, HUGH MONTGOM- 
IN, 
Attorneys for Defendant. 
StTALTE OF OREGON, 

County of Multnomah—ss. 

I, Hugh Montgomery, being first duly sworn, de- 
pose and say that ] am one of the attorneys for the 
defendant in the above entitled cause; and that the 
foregoing petition for removal to the Circuit Court 
of the United States for the District of Oregon is 
true as I verily believe. 

(Sd.) HUGH MONTGOMERY, 

Subscribed and sworn to before me this 10 day of 
October, 1911. 

Notarial SeallpGed) CG, BUCKINGHAM, 

NOtimeeublic tor the stateot Oregon. 


Endorsed: 


In the Circuit Court of the State of Oregon for the 
County of Union. 


IDA M. MOATS, Guardian of the person and estate 
of GEORGE A. MOATS, a minor, 
Plaintiff, 
VS. 
No YORI SEIFE INSURANCE COMPANY, a 
corporation, 
Defendant. 
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Petition for removal to the Circuit Court of the 
United States for the District of Oregon. 
Filed Oct. 11, 1911. 
(Sd.) ED. WRIGEAE 
Clerk. 
By Anna Alexander, Deputy. 


[Bond on Removal. ] 


In the Circuit Court of the State of Oregon for the 
County of Union. 
IDA M. MOATS, Guardian of the person and estate 
of GEORGE A. MOATS, a minor, 


Plaiittite 
VS. 
NEW YORK LIFE INSURANCE COMPAN 
corporation, 
Defendant. 


KNOW ALL MEN BY THESE PRES is 
that we, the New York Life Insurance Company, a 
corporation, of the City of New York and State of 
New York, as principal, and Fidelity and Deposit 
Company of Maryland, of the City of Baltimore and 
State of Maryland, as surety, are held and firmly 
bound unto Tda M. Moats, Guardian of the person 
and estate of George A. Moats, a minor, in the penal 
sum of five hundred dollars, for the payment whereof, 
well and truly to be made unto the said Ida M. Moats, 
Guardian of the person and estate of Geo. A. Moats, a 
minor, her heirs, representatives, and assigns, we bind 
ourselves, our successors, representatives, and assigns 
jointly and severally, firmly by these presents. 
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UPON CONDITION nevertheless, that, WHERE- 
AS, the said New York Life Insurance Company has 
filed its petition in the Circuit Court of the State of 
Oregon for the County of Union for the removal of 
that certain cause therein pending, wherein the said 
Ida M. Moats, Guardian of the person and estate of 
George A. Moats, a minor, is plaintiff, and the said 
New York Life Insurance Company is defendant, to 
the Circuit Court of the United States in and for the 
District of Oregon. 

NOW, THEREFORE, if the said New York Life 
Insurance Company shall enter in the said Circuit 
Court of the United States for the District of Oregon 
on the first day of its next session a copy of the rec- 
ord in the said cause of Ida M. Moats, Guardian, of 
the person and estate of George A. Moats, a minor, 
vs. the New York Life Insurance Company, and shall 
take the necessary steps to effect and accomplish 
such removal from the Circuit Court of the State of 
Oregon for the County of Union to the Circuit Court 
of the United States for the District of Oregon, and 
shall well and truly pay all costs that may be award-. 
ed by said Circuit Court of the United States for the 
District of Oregon, if said court shall hold that said 
action was wronegtully or improperly removed thereto, 
then this obligation shall be void; otherwise, to re- 
main in full force and effect. 

IN WITNESS WHEREOFP, the New York Life 
Insurance Company, as principal, by Robert Treat 
Platt, its attorney of record thereunto duly authoriz- 
ed, and the Fidelity and Deposit Company of Mary- 
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land, as surety, by Robert Treat Platt, its attorney in 
fact, and W. J. Clemens, its agent, have hereunto set 
their hands and seals this 10th day of October, 1911. 
NEW YORK LIFE INSURANCE COMPANY, 
By Robert Treat Platt, {Seale} 
of Its Attorneys of Record. 
FIDELITY AND DEPOSIT COMPANY S@i 
ViEevioy LAND: 
By Robert Treat Platt, [Seal.] 
[Corporate Seal. | 
Its Attorney in Fact. 
By W. J. Clemens,» || Seam} 
Its Agent. 
Approved by J. W. Knowles, 
Judge of the Circuit Count oistie 
State of Oregon for the County of Union. 
Endorsed: 


In the Cirewuit Court of the State of Oregon for the 
County of Union. 


IDA M. MOATS, Guardian of the person and estate 
of GEORGE A. MOATS, a minor, 


Plaintis 
vs. 
NEW YORK LIFE INSURANCE COMPANY, a 
corporation, 
Defendant. 


BOND. 
Piled Octelimiom, 
(Sd.) ED. WRIGEME 
Chena 
By Anna Alexander, Deputy. 
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[Order of Removal. | 


In the Circuit Court of the State of Oregon for the 
County of Union. 


IDA M. MOATS, Guardian of the person and estate 
of GEORGE A. MOATS, a minor, 


Plaintiff, 
vs. 
NEW YORK LIFE INSURANCE COMPANY, a 
corporation, 
Defendant. 


Now at this time, this cause coming on to be heard, 
upon petition of the defendant for a removal of said 
Gumee from the @iremm Court of the State of Ore- 
gon for the County of Union to the Circuit Court of 
the United States for the District of Oregon; and, 

iP APPEARINGsOC PHE COURT that the de- 
fendant above named was, at the time of the com- 
mencement of the above entitled action, and still is, 
a citizen and inhabitant of the State of New York, 
and that the plaintiff above named was, at the time 
of the commencement of the above entitled action, 
and still is, a citizen and inhabitant of the State of 
Oregon ; and, 

MePURTHER APERARING TO THE COURT 
that this is an action to recover the sum of five thou- 
sand dollars, exclusive of interest and costs, and that 
the amount in controversy exceeds the sum of two 
thousand dollars, exclusive of interest and costs, and 
that this is an action between citizens of different 
states and comes within the provisions of the Act of 
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Congress of March 3, 1875, Chap. 137, Secs) (anda 
as amended, and that the said defendant has filed 
herein its bond in the penal sum of five hundred dol- 
lars, conditioned upon the payment of all costs that 
may be awarded to the plaintiff, if the Circuit Court 
of the United States for the District of Oregon shall 
hold that said suit was wrongfully or improperly re- 
moved thereto, and upon the further condition that 
the said defendant, on the first day of the text ce.= 
sion of the Circuit Court of the United States for mae 
District of Oregon, enter a copy of the record of the 
above entitled action in said court, and take all steps 
Miecessaty £0) periect sic femoval ana 

IT FURTHER APPEARING TO THe Ccoumis 
that this is a proper cause in which to order a remov- 
al of said action from the Circuit Court of the State 
of Oregon for the County of Union to the Circuit 
Court of the United States for the Disitien ot One 
gon; 

NOW, THEREFORE, IT IS CONSID@iRiae 
AND ORDERED that the bond of the defendant 
be, and the same is, hereby approved, and that this 
cause be, and the same is, hereby removed for trial 
to the Circuit Court of the United States for the Dis. 
trict of Oregon, pursuant to the provisions of the stat- 
utes of he United States, and that all other or fur- 
ther proceedings in the above entitled action in this 
court be stayed. 

(Sd.) J. W. KNOWLES, 


. udee: 
Dated this 11th day of October, 1911. a 
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[Certificate of Clerk of State Court. ] 


STATE OF OREGON, 

County of Union—ss. 

I, Ed Wright, County Clerk of Union County, Ore- 
gon, and ex-officio Clerk of the Circuit Court for said 
County and State, do hereby certify that the forego- 
ing copy of Complaint, Summons, Petition for Re- 
moval, Bond and Order in the case of Ida M. Moats, 
Guardian of the person and estate of George A. 
Moats, a minor, Plaintiff, vs. New York Life Insur- 
ance Company, a corporation, Defendant, is a true 
and correct transcript therefrom and the whole there- 
of, as the same appears on file and of record in my 
office and in my official custody; and that each of 
said copies of said record have been by me compared 
with the original and is a true and correct copy of the 
saine and of the whole thereof, and that said Com- 
plaint, Summons, Petition for Removal, Bond and 
Order constitute all the papers now on file in said 
cause in my office and in my offical custody. 

RN WITNESS WHERG@OF I have hereunto set 
my hand and affixed the seal of said Circuit Court, 
wee 11th day of ©eroner yA. D., 1911. 

seal. | (ed) ED WRIGHT, 

County Clerk. 

[Endorsed]: United States Circuit Court, District 
of Oregon. Transcript of Record from Union Coun- 
in. 

Filed Dec. 27, 1911. 

Ge Ell iene Fl, 


Clerk. 
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And afterwards, to wit, on the 30 day of December, 
1911, there was duly filed in said Court, an An- 
swer, in words and figures as follows, to wit: 


[ Answer. | 


In the Circuit Court of the Umted States for the 
District of Oregon. 
IDA M. MOATS, Guardian of the person and estate 
of GEORGE A. MOATS)a miner, 


Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPAN Vea 
corporation, 
Defendant. 


Comes now the defendant in the above entitled 
cause, and for its answer to plaintiff’s complaint here- 
in filed denies, admits, and alleges as follows: 

li | 

Defendant admits paragraph I of plaintiff's com- 

plaint herein filed in the above entitled cause. 
Jy 

Defendant denies paragraph II of plaintiff’s com- 
plaint herein filed in the above entitled cause and 
each and every allegation thereof, except as herein- 
after affirmatively admitted to be true. 

J, 

Defendant denies paragraph ITT of plaintiff's com- 
plaint herein filed in the above entitled cause and 
each and every allegation thereof, except as herein- 
after affirmatively admitted to be true. 
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IV. 

Defendant denies paragraph IV of plaintiff's com- 
plaint herein filed in the above entitled cause, and 
each and every allegation thereof, except as herein- 
after affirmatively admitted to be true. 

V. 

Defendant denies paragraph V of plaintiff's com- 
plaint herein filed in the above entitled cause and 
each and every allegation thereof, except as herein- 
after affirmatively admitted to be true. 

VI. 

Defendant denies paragraph VI of plaintiff's com- 
plaint herein filed in the above entitled cause and each 
and every allegation thereof, except as hereinafter 
affirmatively admitted to be true. 

VIL. 

Defendant denies paragraph VII of plaintiff's com- 
plaint herein filed in the above entitled cause and each 
and every allegation thereof, except as hereinafter 
affirmatively admitted to be true. 

weone 

Defendant denies paragraph VIII of plaintiff's 
complaint herein filed in the above entitled cause and 
each and every allegation thereof, except that defend- 
ant admits that, during all the times mentioned in 
plaintiff's complaint herein filed in the above entitl- 
ed cause, the defendant has refused and still refuses to 
pay the said sum of five thousand dollars, or any part 
thereof, to the said plammtitt: 

Defendant, for a further and separate answer and 
defense to the alleged cause of action set forth in 
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plaintiff's complaint herein filed, alleges as follows: 
if 

That, during all the times herein mentionmediiaes 
fendant was, and still is, a corporation incorporated, 
organized, and existing under and by virtue of the 
laws of the State of New York, with its principal of- 
fice and place of business in the City of New York 
and State of New York, and has complied with all the 
requirements of the laws of the State of Oregon gov- 
erning and regulating foreign insurance companies 
operating within the State of Oregon, and was, dur- 
ing all the times herein mentioned, and still is, author- 
ized and licensed to transact a general life insurance 
business within the State of Oregon. 

bE 

That, heretofore and on or about the 16th day of 
March, 1911, one George S. Moats, made a formal ap- 
plication, at La Grande, Oregon, to one H. P. Lewis, 
for two life insurance policies of five thousand dol- 
lars each in the New York Life Insurance Company, 
defendant herein, and thereupon and on the same day, 
to wit: the 16th day of March, 1911, appeared before 
one Dr. H. L. Underwood, medical examiner for the 
New York Life Insurance Company at La Grande, 
Oregon, and falsely and fraudulently represented as 
follows, to wit: 

“9. Have you ever had or suffered from any of the 
following diseases? 

Answer “Yes” or “No” to each part of this query 
below. 


(Give explicit answers and particulars in each case 
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—the examiner should satisfy himself that the appli- 
cant gives full and careful answers to: this question. ) 
“Yes” Name of No. of Date-Duration-Severity- 
Results or “No” Disease Attacks 
Ew Oi the avo 
Brain or 
Nervous 
System 
Be Ofthe No 
leartson 
Lungs? 
C. Ofthe No 
Stomach, 
Liver, 
Kidneys, 
or Bladder? 
D. @f tie No 
Skin, Middle 
Ear or Eyes? 
FE. Rheuma- No 
tism or Gout ?—” 
“10. A. Have you ever suf 
fered from any disease 
not mentioned above? 
Be Hiawe you everthad 
any accident? 
“11. A. Have you ever been under 
the care of or consulted 
a physician concerning 
yourself for any cause 
within five years? 
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B. If so, for what ail- 
ment; name and address 
of physician? 


A. Nothing except grippe 
and acute dysentery . 
Be No: 


3) 


A. Once 3 yrs. ago. 

and acute dysentery 
Dae pati the back 

N. Moliter, La Grande, 


ope) 


. 

That all of the above answers to the said interroga- 
tories were false and fraudulent in that the applicant 
at the time of his medical examination was, and for a 
long time prior thereto had been, suffering with a ser- 
ious nervous and mental disability, of which condition 
the said George Scott Moats, deceased, and the plain- 
tiff herein had knowledge, prior to Mar. 16, 
1911, and had at various times within the 
five years immediately prior thereto con 
sulted several practicing physicians concerning his 
physical health and more particularly concerning said 
serious nervous and mental disability, of which facts 
the said George Scott Moats, deceased, and the plain- 
tiff herein, had knowledge prior to Mar. 16, 1911, and 
did, on the morning of tle 16th of Maren Tae 
very day on which the said application for insurance 
was made, and immediately prior to making the said 
application consult a physician concerning said ser- 


ious nervous and mental disability, of which facts the 
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plaintiff herein had knowledge at said time. 
1W. 

That all of said false and fraudulent representa- 
tions, so made, were made for the purpose of deceiv- 
ing the defendant herein, which said false and fraudu- 
lent representations did deceive the defendant herein, 
and the said defendant, relying upon said false and 
fraudulent representations, so made, and _ believing 
the same to be true, and having no knowledge of the 
false and fraudulent character of the said representa- 
tions, and having no means of ascertaining the false 
and fraudulent character of said representations, did 
make, execute, and deliver unto the said George S. 
Moats, as of the date of March 16, 1911, and instru- 
ment purporting to be a contract of life insurance, 
which instrument was in words, letters, and figures 
substantially the same as the alleged contract here- 
inbefore set forth in paragraph II of plaintiff's com- 
plaint herein filed in the above entitled cause, but that 
said instrument purporting to be a contract, so made, 
executed, and delivered by the said defendant to the 
said George S. Moats, was made, executed, and de- 
livered by the defendant to the said George S. Moats 
relying upon the false and fraudulent representations 
of the said George S. Moats, as hereinbefore set forth 
in paragraph I! of this further and separate answer 
and defense, and that said defendant would not have 
made, executed, and delivered said alleged contract 
to the said George S. Moats, if it had known of the 
false and fraudulent character of said representa- 


tions and of the serious nervous and mental disability 
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with which the said George S. Moats was afflicted at 
the time of his application for said instrument pur- 
porting to be a contract of insurance. 

Vv. 

That, subsequent to the 16th day of March, 1911, 
and on or about the 10th day of April, 1911, the said 
George S. Moats, being then violently insane, was 
committed to the Oregon State Insane Asylum at 
Salem, Oregon, from which place he was discharged 
on or about the 4th day of May, 1911, but that, sub- 
sequent to the said 4th day of May, 1911, and on or 
about the 4th day of June, 1911, the said George S. 
Moats was again confined in the Oregon State Insane 
Asylum, at which place he died on or about the 14th 
day of June, 1911, as a result of exhaustion, produced 
by violent insanity. 

War 

That the defendant herein had no knowledge of the 
serious nervous and mental disability from which the 
said George S. Moats was suffering on the 16th day 
of March, 1911, at the time of making application 
for insurance in the New York Life Insurance Com- 
pany, and had no means of ascertaining the facts con- 
cerning said serious nervous and mental disability 
until on or about the Ist day of August, 1911, when 
the said defendant was furnished with proofs of death 
of the said George S. Moats by the plaintiff herein, 
from which said proofs of death it appeared that the 
said George S. Moats had, on and before the 16th day 
of March, 1911, consulted a practicing physician with 
reference to the subject of said serious nervous and 
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mental disability, and that, upon the discovery of said 
fact by virtue of said proofs of death, and when, upon 
further investigation, it appeared that the said George 
S. Moats had at various times immediately prior to 
the 16th day of March, 1911, consulted other physi- 
clans with reference to said serious nervous and men- 
tal disability, all of which facts the said George S. 
Moats falely and fraudulently concealed from the 
defendant herein and from its medical examiner, and 
as an inducement to said defendant to believe and rely 
upon his said statements to its medical examiner, said 
Moats then and there represented and declared to said 
defendant that each and all of his said answers to 
said medical examiner were full, complete, and true; 
that thereupon and on, to wit: the 23rd day of Aug- 
ust, 1911, said defendant elected to and did rescind 
said contract on the ground that the same was in- 
duced by fraudulent misrepresentations, of which 
said rescission it there and then duly notified the 
plaintiff; that said application of said George S. 
Moats was for insurance in the sum of ten thousand 
dollars in two policies of five thousand dollars each, 
one payable to the said plaintiff as beneficiary and the 
other payable to Ida M. Moats as beneficiary; that 
the first annual premium on said two policies was the 
toial-suim of $208: 30 iat is to say, $134.15 for each 
policy; that said Moats paid said first annual premium 
on said policies and no more; that thereupon and on 
said 23rd day of August, 1911, said defendant, at the 
same time that it notified the plaintiff of said rescis- 
sion of said contract there and then duly tendered to 
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her personally and as guardian for her said son, return 
of the said sum of $268.30, with legal interest thereon 
from the 16th day of March, 1911, to said 23rd day of 
August, 1911, making a total sum of $275.48 so duly 
tendered to her, and there and then offered to do any 
other or further thing, if any, the said defendant 
ought to do in order to restore the status quo as of 
the 16th day of March, 1911, but said plaintiff refused 
to receive said sum so tendered to her. 
ae 

That said defendant now here brings into court 
said sum of $275.48 for the use and benefit of the 
plaintiff personally, and as the guardian of her said 
son, George Albert Moats, and offers to do any other 
matter or thing, if any, defendant ought to do for 
the purpose of restoring the status quo as of the said — 
16th day of March, 1911. 


WHEREFORE, the defendant prays that this ac- 
tion be dismissed, and that it have and recover of and 
from the plaintiff herein its costs and disbursements 
herein incurred. 

PLATT & PLATT and HUGHMMION PGOMErS4 
Attorneys for Defendant. 


[Endorsed|>Answer. Filed) Dece Oar aie 
Cel WEARS ioe 
Clerk District of Oregon: 


And afterwards, to wit, on the 21 day of March, 1912, 
there was duly filed in said Court, a Reply, in 
words and figures as follows, to wit: 
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[Reply. ] 
In the District Court of the United States for the 
District of Oregon. 
IDA M. MOATS, Guardian of the person and estate 
of GEORGE A. MOATS, a minor, 
Plaintiff, 
vs. 
NEN YORK aE NSURANCE COMPANY, (a 
corporation), 
Defendant. 

Comes now the plaintiff and for her reply to the 
answer of the defendant, admits, denies and alleges 
as follows: 

Ee 

Admits Paragraph one of the further and separate 
answer. 

IT. 

Denies each and every allegation contained in para- 
graph two, of the further and separate answer, and 
every part thereor 

INDE 

Denies each and every allegation contained in para- 

graph three of the further and separate answer. 
WN 

Denies each and every allegation contained in para- 
graph four of the further and separate answer, except 
that plaintiff admits that a policy of insurance was 
issued as of the date March 16th, 1911, as set forth 
in the complaint. 
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Denies each and every allegation contained in para- 
graph five, except that plaintiff admits that the said 
George S. Moats, died on or about the 14th day of 
mae, QE 

NET. 

Denies each and every allegation contained in para- 

graph six of the further and separate answer. 
Van 

Denies any knowledge or information sufficient to 
form a belief as to whether or not the facts alleged in 
paragraph seven are true, and therefore denies the 
same. 

WHEREFORE plaintiff prays judgment as in her 
complaint. 

COCHRAN & COCHRAN, 
Attorneys for Plaintiff. 


[Endorsed]: Reply. Filed Mar. 21, 1912. 
A. M. CANNON, 
Clerk U.S. Disthrem@oie 


And afterwards, to wit, on Monday, the 27 day of 
May, 1912, the same being the 2 Judicial day of 
the Regular Pendleton, 1912, Term of said Court; 
Present: the Honorable R. S. BEAN, United 
States District Judge presiding, the following 
proceedings were had in said cause, to wit: 

[ Record of Trial, May 27, 1912—Motion for Directed 

Verdict Denied. | 


In the District Court of the United States for the 
District of Oregon. 
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IDA M. MOATS, as guardian of the person and es- 
tate of GEO. A. MOATS, a minor person, 


Piaimtitt, 
Ve 
NEW YORNWiaE wy SURANCE COMPANY, 
No. 3874. 
Miaie27, 1912, 
and 
IDA M. MOATS, 
Plaintitt, 
Vv. 
YEW YOR MER Ran SORANCE COMPANY, 


No: 3875. 
May 27, 1912. 


Now, at this day, the above entitled cause coming 
on for trial, plaintiff appearing by Mr. C. E. Cochran, 
of counsel and defendant appearing by Mr. R. T. 
Platt, Mr. Hugh Montgomery, and Mr. Frank B. 
Thompson, its attorneys; and it appearing to the 
Court that the defendant in said cases is the same, 
the issues presented by the pleadings are the same, 
and neither of the parties objecting, it is now Ordered 
that the said causes be and they are hereby consoli- 
dated for trial before one jury to be regularly empan- 
eled, and said jury to return upon the testimony of- 
fered two verdicts one in each of the above entitled 
cases; it is further ordered in view of said consolida- 
tion for trial that the plaintiffs have double the usual 
number of peremptory challenges allowed by law and 
the defendant likewise. 
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It is further ordered, on motion of the defendant, 
that the defendant have leave to amend its answer 
in this cause by interlineation, and thereupon the de- 
fendant tenders to the plaintiff the sum of $287.78 for 
the benefit of the plaintiff, and now comes a jury of 
12 good and lawful men of this district, chosen by the 
parties, empaneled and sworn to try the issues in this 
cause, viz: K. G. Warner, E. W. McComas, John 3S: 
Norvall, Frank Gritman, Wm. H. MleCarnsaieie 
Thomas Thompson, Chas. Chaney, E. H. Summer- 
ville, C. H. Rosenburg, Chas. McBee, F. E. Judd, and 
W. R. Withie; and thereupon the plaintiff concludes 
her testimony and _ rests, and the defendant duly 
moves the Court for an order directing the jury to re- 
turn a verdict for the defendant which, after argu- 
ment of counsel for respective parties and after due 
consideration, the Court finds is not well taken, and 
it is Ordered that said motion for that motion for di- 
rected verdict be and the same is hereby overruled. 


Whereupon the defendant introduced testimony, 
and the hour of adjournment having arrived it is Ord- 
ered that this cause be and the same is hereby con- 


tinued for further trial until Tuesday, May 28, 1912, 
at 10 A. M. 


And afterwards, to wit, on Wednesday, the 29 day of 
May, 1912, the same being the 4 Judicial day of 
the Regular Pendleton, 1912, Term of said Court: 
Present: the Honorable R. S. BEAN, United 
States District Judge presiding, the following 
proceedings were had in said cause, to wit: 
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[ Record of Trial, May 29, 1912,—Motion for Directed 
Verdict Denied and Verdict. | 


In the District Court of the United States for the 
District of Oregon. 


IDA M. MOATS, as guardian, 
v. 
NEW YORK PitisiINSURANCE COMPANY, 
No. 3874. 
Mae 29° 1912. 
and 
Poe Mv. MOAI: 
v. 
NEW YORK LIFERINSURANCE COMPANY, 
No. 3875. 
May 29, 1912. 

These cases came on regularly at this time for fur- 
ther trial; pursuant to continuance: jury and attor- 
neys for respective parties present as heretofore and 
thereupon Fred H. Drake sworn for defendant 
and thereupon defendant rests and thereupon Ida 
M. Moats recalled and examined and Wm. R. Chattie, 
J. H. Newhbill, D. R: MieKenzie, were sworn and ex- 
amined on behalf of plaintiff in rebuttal and thereup- 
on evidence closed and defendant moves for directed 
verdict in favor of the defendant and thereupon after 
argument of counsel for respective parties motion 
ordered submitted and by the Court taken under ad- 
visement; and thereupon after due consideration it 
is Ordered that said motion for directed verdict be 
amamriie saine hereby is denied and thereupon after 


46 New York Life Insurance Co. 


argument of counsel. for respective parties and in- 
structions of the Court the jury retired in charge of 
the duly sworn officers of the Court to consider of 
their verdicts and thereupon said jury having agreed 
returned into Court their verdicts as follows: 


IDA M. MOATS, Guardian of the estate of 
GEORGE ALBERT MOATS,.a Minor, 


Plaintiff, 
Vs. 
NEW YORK LIFE INSURANCE CO., a corpora: 
tion, 
Defendant. 


VERDICT. 
“We, the jury in the above entitled cause, find a 
verdict in favor of the plaintiff in the sum of $5000.00. 
E. W. McCOMAS, 


Foreman :’ 
and 


IDA M. MOATS, 


Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMPANY, 2 
corporation, 
Defendant. 


VERDICT. 
“We, the jury in the above entitled cause find a ver- 
dict in favor of the plaintiff in the sum of $5000. 
E. W. McCOMAS, 


Foreman:”’ 
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and thereupon it is Ordered that judgments enter in 
accordance with verdicts herein and it is further Ord- 
ered that defendant have and hereby is granted 10 
days within which to further move herein. 


And afterwards, to wit, on Wednesday, the 29 day of 
May, 1912, the same being the 4 Judicial day of 
the Regular Pendleton, 1912, Term of said Court; 
Present: tiem aomorable KR, S. BEAN, United 
States District Judge presiding, the following 
proceedings were had in said cause, to wit: 


| Judgment Entry. | 


In the District Court of the United States for the 
District of Oregon. 


IDA M. MOATS, as guardian, of the estate of 
GEORGE Ase kR! MOATLS, a Minor, 
V. 
MEW YORN EipreeNsURANCE COMPANY, a 


corporation: 
No. 3874. 
May 29, 1912. 


Now, at this day in accordance with the verdict 
herein it is Considered Ordered and Adjudged that 
the said plaintiff Ida M. Moats, as guardian, of the 
estate of George A. Moats, a minor person, have and 
recover of and from the said defendant, New York 
Lite insurance Conipany, a corporation, the sum of 
$5000.00 together with the costs and disbursements 


fapsed herein ateg.......ceeeeee.. 
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And afterwards, to wit, on the 31 day of May, 1912, 
there was duly filed in said Court, a Motion, in 
words and figures as follows, to wit: 


[Motion for Judgment Notwithstanding the Verdict. ] 


In the District Court of the United States for the 
District of Oregon. 
IDA M. MOATS, Guardian of the person and estate 
of GEORGE A. MOATS, a Minor, 


Plaintiff, 
VS. 
NEW YORK LIFE INSURANCE COMEAN a. 
corporation, 
Defendant. 


MOTION. 


Now comes the defendant in the above entitled 
cause, appearing by Platt & Platt and Hugh Mont- 
gomery, its attorneys of record, and moves the Court 
for a judgment against the plaintiff above named, and 
in favor of the defendant above named, non obstante 
verdicto, upon the ground and for the reasons: 

That it appears from the uncontradicted evidence 
introduced upon trial of the above entitled cause that 
the alleged policy of insurance, introduced by the 
plaintiff upon the trial of the above entitled cause, 
was not delivered to the insured, his beneficiary, or 
agent, until the 8th day of April, 1911; and 

That it further appears from the uncontradicted ev- 
idence introduced upon the trial of the above entitled 
cause that the insured was, on the 21st day of March, 
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1911, confined to a sanatorium, and was, at the time of 
said confinement, insane; and 
That it further appears from the uncontradicted 
evidence introduced upon the trial of the above en- 
titled cause that the policy of insurance contracted 
for was not to take effect until the date of delivery. 
PAT Pts PLA enc GH MONTGOMERY, 
Attorneys for Defendant. 


And afterwards, to wit, on Monday, the 8 day of July, 
1912, the same being the 6 Judicial day of the 
Reeular |ilyiei2) ferm of said Court; Present: 
the Honorable R. S. BEAN, United States Dis- 
trict Judge presiding, the following proceedings 
were had in said cause, to wit: 

[Order Overruling Motion for Judgment Notwith- 

stading the Verdict. | 


In the District Court of the United States for the 
District of Oregon. 
IAM. MOATS, astenardian, 
vs. 
Wii YORK LIFEMUNSORANCE'CO., 
No. 3874. 
Jaa S, 1912. 


This cause heretofore submitted upon motion for 
judgment notwithstanding verdict came on regularly 
at this time for the decision and ruling of the Court; 
whereupon after due consideration, it is Ordered that 
said motion for judgment notwithstanding verdict be 


and the same hereby is denied. 
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And afterwards, to wit, on the 8 day of July, 1912, 
there was duly filed in said Court, an Opinion, in 
words and figures as follows, to wit: 

[ Opinion. | 
In the District Court of the United States for the 
District of Oregon. 


IDA MaAOATS, 


Plain time 
vs. 
NEW YORK LIFE INSURANCE CO., 
Defendant. 


COCHRAN & COCHRAN, Attorneys for Plain- 
tiff. 

PLATT & PLATT, Attorneys for Defendant. 

Reo. BEAN District mdce: 

Actions on two policies on the life of George 5. 
Moats, issued by the defendant company, and consol- 
idated and tried before the jury. 

At the conclusion of the testimony the defendant 
moved for a directed verdict on the ground (1) that 
the assured made untrue and false statements in his 
application for insurance, concerning his health and 
having consulted a physician, And (2) that five days 
after the date of the application and prior to the de- 
livery of the policy, the assured became ill with a ser- 
ious mental and nervous disorder which required his 
confinement in a sanitorium and from the effects of 
which he died shortly after the delivery of the policy. 
The motion was overruled on the first point for the 
reason that the evidence was conflicting and present- 
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ed a question for the jury. The Court reserved its 
opinion on the second. 

The jury having found verdicts in favor of the 
plaintiff the defendant now moves for judgment in its 
favor notwithstanding the verdicts, on the ground 
that the assured was not in sound health and insur- 
able condition at the time of the delivery of the pol- 
icy, which fact was not disclosed to the company. 

No such defense is pleaded. In the application it 
is stated that “the insurance hereby applied for shall 
not take effect unless the first premium is paid and 
the policy delivered to and received by me during my 
lifetime and, unless otherwise agreed in writing the 
policy shall then relate back to and take effect as of 
the date of the appmeation, Contracts of msurance 
often provide that the policy shall take effect only 
upon the payment of the first premium and delivery 
of the policy during the lifetime of the insured “in 
sound health and insurable condition.” In such 
case a material change in the health of the assured 
between the date of the application and the delivery 
of the policy not disclosed to the company will, per- 
haps, void the policy. Cable vs. U. S. Life Ins. Co., 
ised 19. Wut iwthetease at har the takine effect 
of the policy is by the contract made to depend only 
upon the payment of the first premium and the de- 
livery of the policy during the lifetime of the assured. 
This condition was complied with and the policy re- 
lated back and took effect as of the date of the ap- 
plication and became effective from that date, not- 


withstanding there was a material change in the 
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health of the assured between the time of the applica- 
tion and the delivery of the policy. Going vs. Mutual 
Benefit Life Ins. Co., 36 S. E. 556; Greer vs. Mutual 
Life Ins. Co., 44 S. E. 28. 

The motion is therefore overruled. 


[Endorsed]: Opinion. Filed July 8, 1912. 
A. M. CANNOT 
Clerk U. S. District Court. 


And afterwards, to wit, on the 9 day of July, 1912, 
there was duly filed in said Court, a Motion for 
New Trial, in words and figures as follows, to 
wit: 

[Motion for New Trial. | 


In the District Court of the United States for the 
District of Oregon. 


IDA M. MOATS, Guardian of the person and estate 
CrGHORE Ay MOATS, aiinor 


Plaintiff, 
Vs. 


NEW YORK LIFE INSURANCE COMPANYS? 
corporation, 
Defendant. 

NOW COMES the defendant in the above entitled 

cause appearing by Platt & Platt and Hugh Mont- 

gomery, its attorneys of record and petitions the court 

for a new trial in the above entitled cause upon the 
ground and for the reasons: 
i 

That it appears from the uncontradicted evidence 

introduced without objection upon the trial of the 
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above entitled cause that the alleged policy of life 
insurance introduced in evidence by the plaintiff up- 
on the trial of the above entitled cause was not de- 
livered to the insured, his beneficiary, or agent or 
other person or persons acting for him until the 6th 
day of April, 1911, and that prior to the 6th day of 
April, 1911, and before the delivery of said alleged 
policy of life insurance which was the basis of the 
above entitled action, and on or about the 21st day of 
March, 1911, the insured was confined to a sanitor- 
ium conducted for mental and nervous diseases and 
was at the time of said confinement, insane. 
hie 

That it further appears from the evidence of the 
plaintiff introduced upon the trial of the above en- 
titled cause that said alleged policy of life imsur- 
ance was not signed until the 25th day of March, 
1911, and that prior to the signing of said alleged 
policy of life insurance as shown by the evidence in- 
troduced on behalf of the defendant in the above en- 
titled cause, which evidence was not contradicted, 
and on or about the 2]st day of March, 1911, the in- 
sured was confined to a sanitarium conducted for 
nervous and mental diseases and was at the time of 
such confinement, insane. 

1 

That it further appears from the uncontradicted 
evidence introduced by defendant upon the trial of 
the above entitled cause that the alleged policy of life 
insurance contracted for was not to take effect until 
the date of delivery, and it appears from the face of 
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said alleged policy of life insurance introduced by 
the plaintiff upon the trial of the above entitled cause 
that the same was not to take effect until after deliv- 
ery, and that it appears from the uncontradiced evi- 
dence of the case that before the delivery of said al- 
leged policy of life insurance and before the signing 
of said alleged policy of life insurance and on or about 
the 21st day of March ,1911, the insured was confined 
to a sanitarium for mental and nervous diseases and 
was at the time of such confinement, insane. 
IV. 

That the verdict rendered against the defendant 
in the above entitled cause was contrary to and 
against the weight of evidence introduced upon the 
trial of the above entitled cause. 

WHEREFORE defendant petitions and respect- 
fully prays that the verdict rendered in the above en- 
titled cause and the judgment entered thereon be 
set aside and a new trial granted. 

PEAT PLATT and HUGH MONTGOMEE Ss 
Attorneys for Defendant. 


[Endorsed]: Petition. Filed July 9, 1912. 
A. M. CANNON, 
Clerk U. 5S. Distmer Corme 


And afterwards, to wit, on Monday, the 5 day of Aug- 
ust, 1912, the same being the 29 Judicial day of 
the Regular July, 1912, Term of said Court: 
Present: the Honorable R..S. BEAN, United 
States District Judge presiding, the following 


proceeding were had in said cause, to-wit: 
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[Order Overruling Motion for New Trial. | 


In the District Court of the United States for the 
District of Oregon. 
IDA M. MOATS, as guardian, 
V. 
NEW YORK CitpaiNsURANCE CO. 
No. 2874. 
Pemist 5,19 12. 

This cause heretofore submitted upon motion for 

a new trial came on regularly at this time for the 

decision of the Court: whereupon after due consid- 

eration, It is Ordered that said motion for new trial 
be and the same hereby is denied. 

And afterwards, to wit, on the 9 day of September, 
1912, there was duly filed in said Court, a Bill of 
Exceptions, in words and figures as follows, to 
wit: 

[ Bill of Exceptions. ] 
In the District Court of the United States for the 
District of Oregon. 
IDA M. MOATS, Guardian of the person and estate 


of GEORGE A. MOATS, a minor, 
Plaa mbwét, 
VS. 
NEWYORK LIFE INSURANCE COMPANY,a 
corporation, 
Defendant. 
be i REMEMBER that on the27tn day of 
Mey, Al D., 19IZatitiieereettian term of the above 
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entitled court held at the City of Pendleton, State of 
Oregon, the above entitled cause came on for trial 
before the Hon. Robert S. Bean, Judge presiding, 
when the following proceedings were had, to-wit: 

A jury was impaneled and sworn according to law 
and thereupon the plaintiff, after the opening state- 
ments of the respective attorneys of record, to sustain 
the issues upon her part, offered the testimony of the 
following witnesses as her evidence in chief: 

MRS. IDA MAY MOATS, a witness called on be- 
half of the plaintiff, being first duly sworn, testified 


as follows: 
Direct Examination. 
(Questions by Mr. COCHRAN): 


O. Mrs. Moats, are you acquainted with—were 
you acquainted with George Scott Moats in his life 


time? 
“i Lwas. 
QO. What relation was he to you? 
A. He was my husband. 
OO At and prior to itis death 
A. He was my husband. 
Q. Did you have any children, the issue of that 


marriage? 

A. I had two. I lost one. I have one little boy 
eee 

Q. What is his name? 

A George Albert Mieats: 
‘OQ. George Albert Moats? 


A. George Albert Moats. 
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©. Mrs. Moats, I submit to you two documents 
which the reporter has marked for identification 
“Plaintiffs Exhibit 1 and 2,” and allow me to ask you 
whether or not those are the documents that were 
delivered to you by Mr. Lewis, purporting to be the 
policies in this case? 

Ae. hey are 

Mr. COCHRAN: We offer the documents in evi- 
dence. Insurance Policies marker “Plaintiff's Exhib- 
itdeeand  Plaintim seein 2.” 

Of which Exhibit 2 the following is a copy: 

MEW YORK GRE INSURANCE COMPANY. 

BY LHIS POW eer INSURANCE AGREES 
TO PAY Five Thousand Dollars at the Home Of- 
fice of the Company in the City and State of New 
York, to George A. Moats, son of the insured bene- 
ficiary, with right of revocation, upon receipt at said 
Home Office of due proof of the death, during the 
continuance of this contract, of George S. Moats, the 
Insured. 

This contract is made in consideration of the first 
premium of One Hundred Thirty-four 15|100 Dollars, 
Me receipt of which is hereby acknowledged,. con- 
stituting payment for the period terminating on the 
Sixteenth day of March in the year Nineteen Hun- 
dred and Twelve and the payment of a like sum on 
Salddate and on thesstecemarday of March in ev- 
ety year thereaiter dusingeythe continuance of this 
Policy, until the death of the Insured; but after one 
full annual premium has been paid, the Company, by 
endorsement on this Policy, will waive payment of 
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premiums under the conditions stated in Section 7 
on the next page, entitled “Waiver of Premiums.” 

THIS POLICY SHALL PARTICIPATE IN 
tie SURPRUSOF DAE COMPANS 

The proportion of divisable surplus accruing on 
this Policy shall be ascertained and distributed an- 
nually and not otherwise, and at the option of the 
Insured shall each year, on the anniversary of the 
Pohieg; "beveither 

eee batd in Cash yor 

(2) Applied toward the payment of any premi- 
um or premiums; or, 

(3) Applied to the purchase of participating Paid- 
up Additions to the Policy; or, 

(4) Left to accumulate to the credit of the Policy, 
with compound interest at the rate of three per cent- 
um per annum, and payable at the mattrity of ie 
Policy, but withdrawable on any anniversary of the 
Policy. 

Unless the Insured shall elect otherwise within 
three months after the mailing by the Company of a 
written notice requiring the election of one of the 
four ‘above options, the dividends shall be applied to 
the purchase of participating Paid-up Additions (Op- 
tion No. 3) which may be surrendered for cash at any 
time and the Cash Value thereof shall not be less than 
the original cash dividend. 

The benefits and provisions printed or written by 
the Company on the following pages, are a part of 
this contract as fully as if they were recited at length 
over the signatures hereto affixed. 
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After delivery of this Policy to the Insured, it takes 
effect as of the Sixteenth day of March, Nineteen 
Hundred and Eleven. 

In Witness Whereof the NEW-YORK LIFE IN- 
SURAN CEuG@ARAINY hasecausedithisscontract to 
be signed this Twenty-fifth day of March, Nineteen 
Hundred and Eleven. 

DAR Vee P. KINGSEEY, 


President. 
SEYMOUR NIB Awe A Rab), 
Sechehamy: 
Examined, 
PS: 
Viney SP mRRIER, 
Registrar. 


pox Ace 339iisuramec ayanleat Death Premitin's 
Payable During Life: Annual Dividend. 910-404. 


BENE MIS 2 PPP ROVISTONS. 


im THE CON DRAG i—Tiis Policy is free of 
conditions as to residence, travel or occupation. The 
Policy constitutes the entire contract between the 
parties, and no agent is authorized to waive forfeit- 
ures or to make, modify or discharge contracts, or to 
extend the time for paying a premium. 

2) INCONTESTABIEIVY —This Policy shall 
be incontestable after one year from its date of issue 
except for non-payment of premium. 

3. SELF-DESTRUCTION. — Selft- Destruction 
during the first Policy year, whether the insured be 


sane or insane, is a risk not assumed by the Company : 
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but in such case the Company will return the premi- 
ums actually received. 

4. AGE.—If the age of the Insured has been mis- 
stated the amount payable hereunder shall be such as 
the premium paid would have purchased at the cor- 
rec ace. 

5. PAYMENT OF PREMIUMS.—AIl premiums 
are payable at the Home Office of the Company or to 
an agent of the Company upon delivery of a receipt, 
on or before the date due, signed by an Executive Of- 
ficer of the Company, namely, the President, a Vice- 
President, a Second Vice-President, a Secretary or 
the Treasurer, and countersigned by said agent. The 
premium is always considered as payable annually, in 
advance, but by agreement in writing and not other- 
wise may be made payable in semi-annual or quar- 
terly payments. Any unpaid premiums required to 
complete the payments for the current policy year in 
which death occurs shall be deducted from the amount 
payable hereunder. The payment of a premium shall 
not maintain the policy in force beyond the date when 
the next payment is due, except as hereinafter pro- 
vided. 

6. GRACE.—A grace of one month (not less than 
thirty days) subject to an interest charge of five per 
centum per annum will be allowed for the payment 
of every premium after the first, during which time 
the msurance shall continue in force. If death oc- 
curs within the period of grace the unpaid premium 
for the then current Policy year shall be deducted 
from the amount payable hereunder. 
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7. WAIVER OF PREMIUMS.—The Company, 
by endorsement hereon, will waive payment of the 
premiums thereafter becoming due, if the insured, 
before attaining the age of sixty years and after pay- 
ing at least one full annual premium and before de- 
fault in the payment of any subsequent premium, shall 
furnish proof satisfactory to the Company that he has 
become wholly and permanently disabled by bodily 
injury or by disease so that he is and will be perma- 
nently, continuously and wholly prevented thereby 
from performing any work for compensation or profit, 
or from following any gainful occupation. Any pre- 
miums so waived shall not be deducted from the sum 
payable under the Policy, and the values provided for 
iesection “l2. Cashieans,* and Section “15, Bene- 
fits on Surrender or Lapse,” shall be the same as if 
such premiums had been paid in cash. Provided that, 
nothwithstanding proof of disability may have been 
accepted by the Company as satisfactory, the Insur- 
ed shall at any time, on demand, furnish the Com- 
pany satisfactory proof of the continuance of such 
disability ; and if the Insured shall fail to furnish such 
proof, or if it shall appear to the Company that the 
Insured is able to perform any work or to follow any 
occupation whatsoever for compensation, gain or 
profit, all premiums thereafter falling due must be 
paid in conformity with this contract. 

Without prejudice to any other cause of disability, 
the entire and irrecoverable loss of the sight of both 
eyes, or the severance of both hands above the wrists, 
or of both feet above the ankles, or of one entire hand 
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and one entire foot will be considered as total and per- 
manent disability within the meaning of this provis- 
ion. 

8. CHANGE OF BENEFICIARY.—When the 
right of revocation has been reserved, or in case of the 
death of any beneficiary under either a revocable or 
irrevocable designation, the Insured, if there be no 
existing assignment of the Policy made as herein pro- 
vided, may, while the Policy is in force, designate a 
new beneficiary, with or without reserving right of 
revocation, by filing written notice thereof at the 
Home Office of the Company accompanied by the 
Policy for suitable endorsement thereon. Such 
change shall take effect when endorsed on the Policy 
by the Company and not before. If any beneficiary 
shall die before the Insured, the interest of such bene- 
ficiary shall vest in the Insured. 

oO PRIVILEGE OF CHANGE TO) Otte. 
FORMS OF POLICIES.—At any time, and while 
in full force, and provided the Insured is then less 
than 60 years of age, this Policy may be changed with- 
out medical re-examination for a Policy of the same 
amount, upon any plan issued by the Company at the 
time this Policy takes effect and having a higher rate 
of premium. Such change shall be effective upon 
payment of a sum eaual to the difference between the 
premiums on the new Policy and the premiums paid 
on this Policy, with compound interest at the rate of 
five per centum per annum from the due date of each 
payment to the date when the change is made, and up- 
on the surrender of this Policy. The new Policy will 
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take effect as of the date of this Policy, and the pre- 
mium will be based upon the same age as this Policy. 
The cash value of any dividends standing to the credit 
of this Policy, as well as any additional cash value of 
such dividends that would have been credited under 
the new Policy may be used in the settlement of the 
difference of premiums. 

10. REINSTATEMENT .—At any time after any 
default, upon written application by the Insured and 
upon presentation at the Home Office of evidence of 
insurability satisfactory to the Company, this Policy 
may be reinstated, together with any indebtedness in 
accordance with the loan provisions of the Policy, 
upon payment of arrears of premiums with interest 
thereon at the rate of five per centum per annum. 

11. ASSIGNMENT.—Any assignment of this 
Policy must be made in duplicate and one copy filed 
with the Company at its Home Office. The Company 
assumes no responsibility as to the validity of any 
assignment. 

12, CASH LOANS.—At any time after two full 
years’ premiums have been paid and while this Policy 
is in full force, the Company will advance, on the 
pledge of the Policy and on the sole security thereof, 
an amount which, with interest thereon to the end 
of the current policy year and with any unpaid por- 
tion of said year’s premium, shall, at the option of the 
ommier, be equal to or less than the Cash Surrender 
Value at the end of such Policy year, including the 
Cash Surender Value of any dividend additions. In- 
terest on the loan will be at the rate of five per centum 
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payable annually; if interest is not paid when due, it 
shall be added to the principal and bear interest at 
the same rate. Failure to repay any such advance or 
to pay interest shall not avoid this Policy unless the 
total indebtedness hereon to the Company shall equal 
its Cash Surender Value, nor until one month after 
notice of such fact shall have been mailed by the 
Company to the last known address of the Insured 
and of the Assignee of record at the Home Office of 
the Company, if any, in which event the Policy shall 
become void. 

13. PREMIUM LOANS.—Whenever the net 
loan value of this Policy shall be sufficient to pay one 
full annual premium with five per centum interest 
thereon for one year, the Company will, before the 
expiration of the days of grace, accept a premium lien 
note of the owners of the Policy in lieu of cash for 
premium, said note to be a lien against the Policy and 
subject to the same terms and conditions as cash 
loans except that the Policy need not be deposited 
with the Company as a pledge. The total indebted- 
ness on this Policy, however incurred, shall never ex- 
ceed its Cash Surrender Value. 

14. PAID-UP AND ENDOWMENT OPTIONS 
—Whitenever tite"reserve on this Policy tocemier= aan 
the reserve on existing dividend additions, if any, at 
the end of any policy year shall equal or exceed the 
net single premium for the attained age of the In- 
sured by the American Experience Table of Mortal- 
ity and interest at three per centum, for an amount of 
insurance equal to the face amount of this Policy, pay- 
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able at the same time and under the same conditions 
as this Policy, the Company, at the written request 
of the Insured, will endorse the Policy as participat- 
ing paid-up insurance for such amount as the said re- 
serve will purchase when thus applied, any indebt- 
edness to the Company to be a lien against said paid- 
up insurance upon the same terms and conditions as 
im Section 12 above; or, whenever said reserve at the 
end of any policy year shall equal or exceed the face 
amount of this Policy, the Company, upon surrender 
Ortwe Policy andealieeanns thereunder, will pay in 
cash the face amount of the Policy and any excess of 
said reserve, less any indebtedness to the Company 


on account of this Policy. 

is) SENERIESOMSURKENDER OR LAPSE. 
After two full annual premiums shall have been paid, 
the owner may elect within three months after any 
default in payment of premium, but not later, either 

(a) To accept the Cash Surrender Value; or, 

(b) To have insurance for the face amount of this 
Policy plus any dividend additions and less any in- 
debtedness to the Company hereon continue in force 
from the date of default for such term as the Cash 
Surrender Value will purchase as hereinafter pro- 
vided, but without future participation and without 
the right to loans or Cash Surrender Value; or, 

(c) To purchase non-participating Paid-up In-- 
surance payable at the same time and on the same con- 
ditions as this Policy. The Insured may at any time 
obtain a loan on such Paid-up Insurance in accord- 
ance with the provisions contained in Section ‘12. 
Cash Loans,” or surrender the Policy for its Cash 
Surrender Value. 
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THE CASH SURRENDER VALUE, attemaiiae= 
miums have been paid for two years or more, will be 
the reserve on this Policy, and the reserve on any 
dividend additions thereto, at the date of default, 
computed according to the American Table of Mor- 
tality and interest at the rate of three per cenm@mm 
per annum, less the amount of any indebtedness to the 
Company, and less a surrender charge which in no 
case shall be more than one and one-half per centwim 
of the sum insured; after premiums have been paid 
for ten years or more there will be no surrender 
Gange. 


BENEFITS AND PROVISIONS—Continued. 


The Term for which said insurance will be contin- 
ued, or the amount of Paid-up Insurance will be such 
as said Cash Surrender Value will purchase as a net 
single premium at the age of the Insured at the date 
of default according to the American Table of Mor- 
tality and interest at the rate of three per centum per 
annum. If the Insured shall not, within three months 
after default, surrender this Policy to the Company at 
the Home Office for its Cash Surrender Value as pro- 
vided in option (a) or for paid-up insurance as pro- 
vided in option (c), the insurance will be continued 
as term insurance as provided in option (b). 


The figures contained in the following “Table of 
Loan and Surrender Values” represent the actual 
amounts available after deduction of the surrender 
charge, if any, and are computed in accordance with 
the above provisions and upon the assumptions that 
premiums have been paid in full for the number of 
vears stated in the table, and that there is no indebted- 
ness on the policy, and that there are no outstanding 
dividend additions. 
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TABLE OF LOAN AND SURRENDER VALUES. 


The Cash Surrender, Loan and Paid-up Insurance 
values stated in the following table apply to a policy 
of $1,000. As this Policy is for $5000, the Cash Sur- 
render Value and Loan Value (Col. 1), and the Paid- 
up Insurance (Col. 2), will be five times the amounts 
stated in the table; the periods of Continued Insur- 
ance (Col. 3), must not be multiplied or increased. 


After Column 1. C akan 2. Column 3. 
Policy CASH SUR- PAID-UP $5000 INSUR- 
oe va ee 48 Gee 
Force. LOAN VALUE* SURE NCE. FOR. 
Yrs. Mos. 
2 $ 12 $ 27 4 
S 30 69 3 SI 
4 40 92 4 Ah 
5 52 119 6 0 
6 66 147 7 6 
7 83 180 9 2 
8 100 213 10 8 
9 117 246 a2 ] 
10 135 ay 13 3 
11 150 304 14 O 
12 166 330 14 8 
i 182 Sighs) iS 2 
14 199 380 1S 7 
15 216 405 Vs) Ut 
16 234 429 16 Z. 
7 25) 453 16 4 
18 269 476 16 5 
19 287 499 16 6 
20 306 521 16 6 
Zl 324 542 16 5 
a2 343 563 16 4 
Zo 362 583 16 2 
24 381 603 16 0 
2s 400 622 15 10 


68 New York Life Insurance Co. 


Values for later years will be computed upon the 
above basis, and will be furnished on request. 

*The Loan Values in the above table are the maxi- 
mum amounts available at the end of the policy year 
indicated. Loans may also be obtained during the 
policy year as set forth in Section 12 entitled “Cash 
Loans.” 

bivion july, 10. Ov, 1,000. 353: 

16. MODES OF SETTLEMENT UP@iy 
DEATH OF INSURED. If there be no exists 
signment of the Policy made as herein provided, the 
Insured or in case the Insured shall have made no 
election, the Beneficiary after the Insured’s death, 
may by written notice to the Company at its Home 
Office, elect to have the net sum payable undermine 
Policy upon the death of the Insured paid either in 
cash or as follows: 

(1) By the payment of mterest at the taresmn 
three per centum @f such net sam, pag 
ble one year after receipt and approval of 
proofs of death, and at the end of each 
year thereafter during the lifetime of the 
beneficiary and, unless otherwise directed 
in said notice, by the payment upon the 
death of the beneficiary of the said net 
sum, together with any accrued interest 
for the year then current ,to the bene- 
ficiary’s legal representatives or assigns. 

10404 

(2) By the payment of equal annual install- 

ments for specified number of years, the 
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first installment being payable immedi- 
ately in accordance with the following In- 
stallment Table, either to the beneficiary, 
or if there be more than one beneficiary, 
to the beneficiaries jointly and to the sur- 


vivor. 


(3) By the payment of equal annual install- 
ments for a fixed period of twenty years 
and for so many years longer as the bene- 
ficiary shall survive, the first installment 
being payable immediately, in accordance 
with the following Installment Table. If 
there be more than one beneficiary, the 
proceeds of this Policy, unless otherwise 
directed in said notice, shall be consider- 
ed as divided into equal parts. The 
amount payable to each such beneficiary, 
shall be determined in accordance with 
the following Installment Table for the 


ages attained by said beneficiaries. 


Any installments payable under (2) or (3), which 
shall not have been paid prior to the death of the 
beneficiary shall be paid, unless otherwise directed im 
said notice, to the beneficiary's legal representatives 


or assigns. 


INSTALLMENT [Abies —Installment pay- 
ments under any option may be made annually, semi- 
annually, quarterly or monthly; the minimum basis 
of such payments will be $50 when paid annually, 


$25 when paid semi-annually, $15 when paid quar- 
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terly, or $10 when paid mothly, and the total of the 
fractional payments each year shall equal the annual 
_ payment each year as. shown in the following tables, 
which are based upon a Policy, the proceeds of which 
are $1,000. The figures contained in the table will 
apply pro rata to this Policy. 


Option @Z) 


Number of Amount of 


Annual each 
Installments. Annual 
Installment. 
Zz $507.39 
3 343,23 
4 261.19 
5 211.99 
6 179.22 
ai SS) 
8 138.30 
9 124.69 
10 eel 
dl 104.92 ; 
2 O73 
i 91.29 
14 85.94 
U5 81.32 : 
1G 77.29 
17 73.74 
18 70.59 
19 67.78 
20 05.25 
2 62.98 
2c 60.91 
Zs 59.04 
24 5/8 
25 Sebi) 


ee EEE EE eee eee 
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Age of Amount 


Beneti- of cach 
clary at annual 
death of — instal- 
insured. ment. 
0 $42.48 
i) 40.17 
Z 39.38 
3 39.06 
4 38.93 
5 38.91 
6 38.96 
A 39.05 
8 39.19 
9 30.35 
10 39.52 
ial 39.70 
iZ 39.88 
13 40.08 
14 40.28 
US 40.49 
16 40.71 
7 40.94 
18 41.18 
19 41.42 
20 41.68 
al 41.95 
Zz 42.24 
25 42.53 
24 42.84 


(enon (3). 


Age of 
benefi- 
ciary at 
death of 
insured 


25 
26 
Dy 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 


Amount 
of each 
annual 
instal- 
ment. 


$43.16 
43.49 
43.84 
44.20 
44.58 
44.98 
45.39 
45.82 
46.27 
46.73 
47.22 
47.73 
48.25 
48.79 
49.36 
49.94 
50.54 
51.17 
51.80 
52.45 
es 2 
53.80 
54,49 
55.19 
55.80 


Aenot 
benefi- 
APY AYE 
death of 
insured 


50 $56.60 


oul 
a2 
55) 
54 
568 
56 
o7 
58 
59 
60 
61 
62 
63 
64 
65 
66 
67 
68 
69 
70 
7\ 
72 
oS 


and over 


Amount 
of each 
annual 
instal- 
ment. 


5049) 
57.98 
58.66 
SRY 
52.6 
60.58 
61.16 
ol72 
62°23 
G27 | 
sels 
63.54 
63.89 
64.20 
64.45 
64.67 
64.85 
64.98 
65:09 
65.16 
G@5.21 
Go 25) 
(65.25 


a1 


Unless otherwise specified by the Insured or by the 


beneficiary in making such election, the beneficiary 


may at any time surrender the contract guaranteeing 


the payment of installments for the commuted value 


of the payments yet to be made, computed upon the 


same basis as Option (2) in the above table; provided 


that no such surrender will be made under (3) ex- 
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cept after the death of the beneficiary occurring with- 
in the aforesaid twenty years. 

The above Modes of Settlement are based upon an 
assumed interest earning of 3 per centum, but if in 
any year the Company shall declare for that year on 
funds held by it under such Modes of Settlement a 
ereater interest rate than three per centum, the sums 
payable under Options 1 and 2 and the installments 
for the fixed period of twenty years under Option 3, 
shall be increased accordingly. 

The above Modes of Settlement are not applicable 
if the beneficiary be a firm or corporation, nor if the 
net sum payable under the Policy shall be less than 
$1,000. 

(On the outside appears the following :) 

NEW YORK LIFE INSURANCE COMPAN RS 
GEORGE S. Oe 


No. 4 258 253 
Amount $5,000 
Annual Premium $134.15 
NOTICE: It is not necessary tor the Insutredson 
the Beneficiary to employ the agency of any person, 
firm or corporation, in collecting the Insurance under 
this Policy, or in receiving any of its benefits. Time 
and expense will be saved by writing direct to the 
Home Office, 346 and 348 Broadway, New York 
City. 
Oregon Br, 
Ordinary Life. 910-404. 
D 
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MeciSlTER Oren ANGEh OF BEN®EFICIARY. 

Note.—No change, designation, or declaration shall 
take effect until endorsed on this Policy by the Com- 
pany at the Home Office. 

Date Endorsed. Bemeticiary. Endorsed By 
10401 
MaGiISlER OCH GEaN MODE OF PAY- 
MENT OF PROGRES UNDER THIS 
le OTM ONG 

Note.—Changes of Mode of payment and revoca- 
tion of any change, must be requested in writing and 
shall not take effect until endorsed on this Policy by 
the Company at the Home Office. 

Date Endorsed. How Payable. Endorsed By 
10401. 

Mr. COCHRAN: I presume they may be consid- 
eredinead. 

COURT: If tliaietaececable to. counsel. 

Mee PLATT: I d@iaecare abowt reading them at 
present. 

COURT: Aiy panienlar part of the docunicnt 
that you desired to read, you can do that, or read it all 
if you want to, but it isn’t necessary. 

Mr. COCHRAN: I will just read the face of the doc- 
ument. There are certain other parts marked “Bene- 
fits and Provisions” which are not material in this 
case. 

NEW YORK Lina SURANCE COMPANY. 
By this policy of insurance agrees to pay 
FIVE DEe@pe ND DOLLARS. 
at the Home Office of the Company in the City and 
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State of New York to George A., son of the insured 
benificiary, with right of revocation, upon receipt at 
said Home Office of due proof of the death, during the 
continuance of this contract, of 
GEORGE S. MOATS, the Imetred 

This contract is made in consideration of the first 
premium of One Hundred Thirty-four 15|100 Dol- 
lars, the receipt of which is hereby acknowledged, con- 
stituting payment for the period terminating on the 
Sixteenth day of March, in the year Nineteen Hun- 
dred and Twelve and the payment of a like sum on 
said date and on the Sixteenth day of March, in every 
year thereafter during the continuance of this Policy, 
until the death of the Insured; but after one full annu- 
al premium has been paid, the Company, by endorse- 
ment on this Policy, will waive payment of premiums 
under the conditions stated in Section 7 on the next 
page, entitled “Waiver of Premiums.” 
THIS POLICY SHALL PARTICIPATE 1) eae 

SURPLUS OF THE CONE. e 

The proportion of divisible surplus accruing on this 
policy shall be ascertained and distributed annually 
and not otherwise, and at the option of the Insured 
shall each yea on the anniversary of the Policy 
either 

(1) Pardink@asieen 

(2) Applied toward the payment of any premium 
OnapPreniitinis. OT 

(3) Applied to the purchase of participating Paid- 
up Additions to the policy; or, 

(4) Left to accumulate to the credit of the Policy, 
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with compound interest at the rate of three per cent- 
tp per annum, and payable at the maturity of the 
Policy, but withdrawable on any anniversary of the 
Policy. 

Unless the Insured shall elect otherwise within 
tagee nionthsiamiea themmaailine by thesCompany of a 
Witten notice meqmimesthe electionsof one of the 
four above options, the dividends shall be applied to 
the purchase of participating Paid-Up Additions (Op- 
tion No. 3) which may be surrendered for cash at any 
time, and the Cash Value thereof shall not be less than 
the original cash dividend. 

The benefits and provisions printed or written by 
the Company on the following pages, are a part of this 
contract as fully as if they were recited at length over 
the signatures hereto affixed. 

After delivery of this Policy to the Insured, it takes 
€ifect as of the Sixteemtaeday of March, Nineteen 
Hundred and Eleven. 

IN WITNESS WHEREOF, the NEW YORK 
ieee IN SURANCG PS COmmPAINN has caused this 
contract to be signed this Twenty-fifth day of March, 
Nineteen Hundred and Eleven. 

DARWIN P. KINGSLEY, 
President. 
SEYMOUR M. BALLARD, 
Seometary. 
WILLIfSw WwW. FERRIER, 
Feeoistrar. 
Exhibit No. 2 is in the same words and figures. 
OF Mise Meats heheve you were appointed by 
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the County Court of Union County as guardian of 
your son, were you not? 


A. Iwas. 
QO. Now, you may tell the court whether or not 


you have received payment of either of these policies, 
either for yourself or as guardian for your son? 
A. No, Ihave not. 


Cross Exammatiom 


(Questions by Mr. PLATT): 


When were you and Mr. Moats married? 
We was married 11 years ago. 


oO 


11 years ago? 

Yes, sir. 

At that time you were a widow, were you not? 
Yes, sir. 

Of Mr. Wooley? 

Mr. Woodell. 

Mr. Woodell? 

Neswsir. 

How long had you been a widow? 


POPOPOFOPO>: 


. Ihad been a widow—. 

Mr. COCHRAN: We think that is immaterial, 
your Honor. 

COURT: I suppose it is proper cross examina- 
tion. 

Mr. COCHRAN: Save at exception. 

COURT: The exception is allowed. 

A. I had been a window just a little over 11 
months. 

Q. And you were living on the farm there at Sum- 
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merville? 
Yes, sir: 
And which you inherited from your husband? 
Yes, sir. 
How large a farm was that? 
. 400—. 
Mr. COCHRAN: We object to that line of cross 
examination as being immaterial and improper cross 


PIO PO Se 


examination. 
COURT: Goes to the credibility of the witness. 
Mi COCHRAN! Saeeran exception. 
COURT: Exception is allowed. 
A. Shall I answer? 
mir COCHRAN Ss Yes: 


A. 420 acres. 
Q. 420 acres? 
A. Yes, sir. 


Re-Direct Examination. 


©) Mrs. Moats cutest a fact, or is it not aetact, 
that your interest in the land of which you speak is 
that of a dower? 

A. Yes, of course we have the three children. 

OW What are theimanamies: 

Pe lamte, BrankamdyCharley. Charley died in 
January 


last January. 
QO. Was the land then owned by the three children 


of your former husband, subject to your dower? 
A. Yes. 


Re-Cross Examination. 


Q. What did you say about one of the children? 
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ieaidan thear tat? 

I said I lost one of my sons in January. 

Was he married? 

No, sir. 

You inherited his share, I suppose, in conjunc- 


iO PO 


tion with his brother and sister? 
A. Yes, sir. 
Witness excused. 


PEAINTIFF Rests 


At the close of the foregoing evidence in chief of- 
fered by the plaintiff, counsel for the defendant mov- 
ed the court to direct a verdict for the defendant, sub- 
mitting the same and the reasons therefor in writing 
in words and figures as follows, to-wit: 

Mr .PLATT: We move that the jury be diregrea 
to find a verdict for the defendant on the ground that 
there have been no proofs of death submitted. 

COURT: Isn’t that admitted by the pleadings? 

Mt. COCHRAN: f tnderstood that itts, Timor 
quite naturally I desire to do so. 

COURT: I was thinking the defendant admitted 
the death in the pleadings. 

Mr. PLATT: We placed in issue all the allega- 
tions of the complaint. We will amplify that motion. 
There has been no proof that the insured named in 
the policies, Plaintiff's Exhibit 1 and 2, has died, or 
that the proofs of death therein provided for have 
been presented to the defendant in accordance with 
Hie CONtACt. 

Mr. COCHRAN: Paragraph 5 of the complaints 
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that “Adter tlre-deatl of the said George S, Moats.” 
Now, the answer denies that, except as affirmatively 
pleaded. Paragraph 5 of the complaint is “After the 
death of the said George S. Moats and prior to the 
commencement of this action, to-wit, on or about the 
15th day of July, 1911, the said defendant company re- 
ceived at its home office in the City and State of New 
Moni: due prootute death ot the said George S. 
Moats, during the continuance of the said contract of 
insurance.’ Now, that is denied except as affirma- 
tively pleaded. Paragraph 5 of the Answer alleges 
that George S. Moats died on the 14th of June, 1911. 
Y will read paragraph 6 of the Answer. “That the de- 
fendant herein had no knowledge of the serious men. 
tal and nervous disability from which the said George 
©. Moats was suffering on the 16th day of March, 
1911, at the time of making application for insurance 
in the New York Life Insurance Company, and had 
no means of ascertaining the facts concerning the said 
serious nervous and mental disability until on or 
about the first day of August, 1911, when the said de- 
fendant was furnished with proofs of death of the said 
George S. Moats by the plaintiff herein, from which 
said proofs of death it appeared that the said George 
Swimoats had done cemamethings. Now, I take it 
they cannot pick out the facts they won’t admit, and 
compel us to put them in. The admission couldn't 
make it any stronger. They also admit the payment 
of the premium, so it seems to me that is in this case. 

Mr. PLATT: Ifthe court please, the paragraph in 


proof of loss is denied in the reply—denies each and 
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every allegation in Paragraph 6 of the Further and 
Separate Answer. That is with reference to the 
proof of loss. 

COURT: Well, the defendant having set up the 
fact that this assured died, and that proofs of loss 
were subsequently received by it is sufficient evidence 
of that fact for this case, whatever the denial may be 
in the reply. As far as the defendant is concerned, I 
think it is admitted on the face of the pleadings that 
the proofs of death were submitted to this company, 
and received by it, and also that the assured died ona 
certain date, and the motion, therefore, for a directed 
verdict will be overruled. 

Mr. PEATT: Save an excepmfom 

COURT: The exception is allowed. 

The court overruled said motion, stating that de- 
fendant could rely upon the same at the close of its 
evidence, to which ruling of the court counsel for the 
defendant then and there excepted, which exception 
was allowed. 

The defendant, to sustain the issues upon its part, 
then, through its counsel, offered the testimony of 
the following witnesses as its evidence in chief: 

DR. HERBERT L. UNDERWOOD, a witness 
called on behalf of the defendant, being first duly 


sworn, testified as follows: 
Direct Examination. 
(Questions by Mr. MONTGOMERY): 


Q. In what line of occupation are you at present 


engaged? 
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A. Physician. 

Q. In what line of occupation were you engaged 
during the month of March, 1911? 

A. Physician and surgeon. 

QO. Were you one of the alternate examining phy- 
sicians for the New York Life Insurance Company, 
La Grande, Oregon? 

A. “I[ewas. 

©. I now direct your attention, Doctor, to what 
purports to be an application for life insurance in the 
New York Life Insurance Company, purporting to 
have been signed by George Scott Moats, witnessed 
by yourself as witness, and ask you if that is your sig- 
nature? 

A. That is my signature, yes. 

Q. I will ask you, Doctor, if this document was 
signed by George S. Moats in your presence? 

A. It was. 

Mr. MONTGOMERY: I now offer in evidence an 
application for life insurance in the New York Life 
Insurance Company, bearing date March 16, 1911, 
signed by George Scott Moats, applicant, witnessed 
by H. L. Underwood, and ask that the same be receiv- 
ed in evidence. 

(Examination by Mr. COCHRAN): 

‘QO. Allow me to ask you, Doctor, whether or not 
you were present when the first sheet was signed? It 
appears to be witnessed by some other than yourself. 

A. This sheet? 

O, Yessir 

A. No, sir, | was not present. 


82 New York Life Insurance Co. 


Q. You don’t know anything about this? 
A. I don't know anything about that. 
O 


It is the second sheet 

A. It may be that I looked it over at the time, but 
I didn’t sign or didn’t have anything to do with it. 

©. It isthe second sheet of the offer thai beamaa 

A. Bears my signature as examining— 

Mr. COCHRAN: I[understand you offer both. 

Mr. MONTGOMERY: I offer the entire instru- 
ment as the application. 

Mr. COCHRAN: We object to the first seem 
your Honor, as not being sufficiently identified, and 
to the second sheet because the answer alleges that 
there was an application made to one H. P. Lewis, 
and there is no allegation in the answer that the ap- 
plication was made to the New York Life Insur- 
ance Company. 

Mr. MONTGOMERY: If the Court please, these 
instruments are composed of two forms, one purport- 
ing to be questions propounded by the agent of the 
defendant company, and the others being the medical 
examination which is required from the applicant 
for life insurance, and these have been many times 
construed to constitute one instrument. 

COURT: Let me see those papers. This is the 
sheet that is filled out by the doctor, and this was 
signed in his presence? 

Mr MONTGOMERY > Yes: 

COURT: The objection will be overruled. 

Mr. COCHRAN: Save an exception. 
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COURT: The exeeption is allowed. 

Application received in evidence and marked “De- 
fendant’s Exhibit A.” 

(Examination by Mr. MONTGOMERY resumed.) 

Q. At what time of the day, Doctor, was this in- 
strument signed? 

A. It was afternoon, and before two o’clock, some 
time between twelve and two—the exact time I would 
not venture to say. My impression would be about 
one o'clock. 

Mr. MONTGOMERY: The instrument just offer- 
ed in evidence, geritlemen of the jury, and which was 
received and marked “Defendant’s Exhibit A,” 1s an 
application for insurance in the New York Life In- 
surance Company, and reads as follows: Thereupon 
said exhibit, of which the following is a copy, was 
read to the jury. 

1. A. Name of the person applying for insurance. 

NOTE.—Write the name in full. George Scott 
Moats. 

B. Residence: State of Oregon, County of Union, 
Town, Near Summerville. 

C. Place of business: Same. Same. Name ot 
firm, No firm. 

D. To what address shall notices of premium be 
sent? 

Summerville, Oregon. 

2. A. Present occupation, Farming. 

B. Other occupation if any. 

C. State your exact duties in full. Retiring. 
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D. Are you married? Yes. 

3. A. Place of birth. Illinois. 

B. Race or nationality. White. 

©. SRorn ci2nd day of Decembernmia7 

DE Aceniearest birthday. 33: 

4. A. Are you now insured in any Company or 
Society Aiswer “Yes jor “No @yNo: 

B. Ifso, state in what Companies or Societies, and 
the amount insured in each. 

C. Have you an application now pending in any 
Company or Society? No. 

D. Ifso givename of Company or Society. 

5. A. Has any company or society ever declined 
to issue a policy on your life? No. 

b. Ifso state name of company or society. 

6. A. Has any Company or Society ever issued 
or offered to issue, a policy on your life differing from 
the one then applied for? No. 

B. Jf so, state name of Company or Society, and 
give particulars. 

7. A. To whom shall the proceeds of the insur- 
ance applied for be payable in event of death? 

NOTE.—iGive Christian names in full. Mrs. Ida 
May Moats, wife. George Albert Moats, son, 12 years 
old. 

B. Present residence. Summerville, Oregon. 

C. Relationship to you. 

8. Sum to be insured. $10,000, 2 pols. of $5,000 
each. 


$5,000 to Mrs. Ida May Moats, $5000 to George AI- 
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bert Moats, my son. 

Premiums payable annually. On what table? Ordi- 
nary life. Life Premiums. Endowment, payable in 
ee... years: 

Vath waiver of premiums in case of perma- 
nent total disability. 

NOTE.—Strike out the rates and plans not desir- 
ed 

I agree as follows: I. That the insurance hereby 
applied for shall not take effect unless the first premi- 
um ts paid and the policy delivered to and received by 
me during my lifetime, and that, unless otherwise 
agreed in writing, the policy shall then relate back to 
and take effect as of the date of this application. 2. 
That any payment on account of the first premium 
before delivery of the policy to me shall be binding on 
the Company only in accordance with the Company's 
receipt therefor on the coupon receipt form duly filled 
out and detached from this application, which is the 
only authorized form of receipt for such payment. 3. 
That the agent taking this application has no author- 
ity to make, modify or discharge contracts, or to 
waive any of the Company’s rights or requirements. 

Dated at La Grande, Org., this 16th day of March, 
One 

Signature of the person applying for insurance. 
(Write the name in full) George Scott Moats. 

Witnessed by H. P. Lewis, Agent. 

Other Agents. 

Names and Residences of three intimate friends: 
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F, L. Myers, Cashier, La Grande, Org. 

D. R. McKenzie, Summerville, Org. 

}. M. Choate, Summerville, Org. 

STATEMENT TO BE SIGNED BY APPLIG=wS 
UPONW@AYMENT OF THE PREM 
OR ANY PART THEREGE 

lomedtat LaGrande, Org., March 6th, 1005 

1 HEREBY DECLARE that I have paid tesa 
Lewis, Two Hundred Sixty Eight 30/100 Dollars in 
cash, and that I hold his receipt for the same, made 
up, without alteration, on the receipt form»detacmed 
from and corresponding in date and number with this 
Application. [assent to the terms of said receipt. 

(Signature of Applicant): George Scott Moats. 

THIS EXAMINATION MUST BE MADE 
PRIVATE; NO AGENT OR THIRD PERB@ 
BEING PRESENT. 

(To be filled out by the Medical Examiner only) 
ANSWERS MADE TO THE MEDICAL EX7g? 
INER. 

In continuation of and forming a part of my Appli- 
cation for Insurance in the New York Life Insurance 
ComdatedsMar.l6thy 1911, 

1. A. What is your occupation (Full details). A. 
Farmer. 

B. How long have you been engaged in your 
present occupation? B. 6-7 years. 

C. What was your previous occupation? C. Mer- 
chant. 


D. Do you contemplate making any change, tem- 
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porarily or permanent, in your occupation? (If so, 
give full details). D. No. 

2. Do you contemplate changing your residence, 
or making a journey, or is there any probability that 
you will do either? (If so, give full details). No. 

3. In what states have you lived the last ten years, 
and which years in each. (If outside the U. S., in what 
countries, and which years ineach?) Oregon. 

4. A. Have you now any connection, direct or 
indirect, with the manufacture or sale of wine, spirits 
or malt liquors? A. No. 

B. Have you ever had any such connection? (If 
so, in either case, give full details). B. No. 

5. A. What is your daily consumption of wine, 
spirits, or malt hiquors? A. None. 

B. What has it been in the past? B. Not for years. 
Occasionally a litle beer. 

C. Have you at any time used alcohol or drugs 
fomexcess? (| No: 

6. Have you ever raised or spat blood? (If so, give 
tuliedetails.) No: 

7. What is the name of the agent who induced you 
to make this present application? Mr. H. P. Lewis. 

8. A. Has any Life Insurance Company ever ex- 
amined you either on an application for insurarice or 
for any other reason, without issuing a policy? (If so, 
state name of Conmpamy ). A. No. 

B. Has any Life Insurance Company ever issued 
or offered to issue a policy on your life differing from 
the one applied for? (If so, state name of Company, 
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and‘give particulars.) B. No. 

9. Have you ever suffered from any of the follow- 
ing diseases? 

Answer “Yes” or “No” to each part of this qmeny 
below. 

(Give explicit answers and particulars in each 
case—the Examiner should satisfy himself that the 
applicant gives FULL and CAREFUL ANSWERS 
to this question.) 

“Yes” or “No” Name of diseases. No of Attacks. 
Date. 

A. Of the Brain or Nervous Systentaaehia: 

Duration Severity Results. 
eet the Heartwor Lungs: aia 

C. Of the Stomach, Liver, Kidneys or Bladder? 


DD. Of the Skin, Middle Ear or Hyés - ive: 
E. Rheumatism or Gout? No. 


10. A. Have you ever suffered from any disease 
not mentioned above? 


A. Nothing except grippe, and acute dysentary. 
B. Have you ever had any accident? B. No. 


11. A. Have you been under the care of or con- 
sulted a physician concerning yourself for any cause 
within five years? A. Once three years ago. 

B. If so, for what ailment: name and address of 
physician ? 


B. A pain in the back. N. Molitor, La Grande. 
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12. Family reeond. 


Age if Condition of Age at Cause of How 
living. health, if not death death long ill 
good, give full 
details. 
AGINGT) ..c...--.2 84 good 
Nother -......... 69 good 
(47, 40, 44, 
Brothers 7....35,36,31,24 good 
Sisters ose 45 good 
42 good 
6 mo. Cholera Infantum 
Details Previous Health 


NOTE.—In case death was not due to acute disease 
give details of last illness, and, in case of parents, the 


year of death. 


Ages attained by Father’s TFather’s Mother’s Mother’s 
Grandparents. Father 92 Mother old Father Old Mother Old 


A. Is any person in your immediate household 
now or within two years been ill with consumption? 
me NO. 

B. Or has any one of them recently died of that 
disease? B. No. 

I declare, on behalf of myself and of any person 
who shall have or claim any interest in any insurance 
made hereunder, that I have carefully read each and 
all of the above answers, that they are each written 
as made by me, that each of them is full, complete and 
true, and that to the best of my knowledge and belief 
Tama proper subject for life insurance. 

I expressly waive, on behalf of myself and of any 
person who shall have or claim any interest in any 
policy issued hereunder, all provisions of law for- 
bidding any physician or other person who has at- 
tended or examined me, or who may hereafter attend 


or examine me, from disclosing any knowledge or in- 
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formation which he thereby acquired. 

Witnessed by H. L. Underwood, M. D., Medical 
Examiner. 

Signature of the person applying for insurance, 

George S. Moats. 

George Scott Moats. 

MEDICAL EXAMINER’S REEBOK 

(To be filled out by the Medical Examiner only.) 

13. Rate of the pulse (while seated) 72. 

iiteweiaracter’ Normal. 

14. Age? 33 years. Does age as given seem cor- 
Rectan ary CS. 

15. Exact height, 5 feet 9% in. Exact weight, 
187% Ibs. 

Girth of chest at fourth rib, 39 in. Girth of abdomen 
at umbilicus, 36 in. 

16. How well do you know applicant? Not prev- 
iously. 

17. Complexion, florid; color of hair, brown; eyes, 
brown. | 

18. Is applicant’s general appearance healthy? 
Wes, 

19. Is applicant deformed, no; lame or maimed? 
No. 

20. Is applicant a Caucasian? Yes. 

(If not, what is applicant’s race?) 

21. Has applicant recently gained weight? No. 

(If so, how mich and to what is it due?) 

22. Has applicant recently lost weight? No., pos- 
sibly a few pounds. 
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(If so, how much and to what is it due?) 

23. Is applicant's build a family characteristic or 
an individual characteristic? Family characteristic. 

24. Are there any marks of small-pox or of suc- 
cessful Vaccination? Yes. 

25. Do you find, after careful inquiry and physical 
exaimination, any evidence of past or present disease? 
(If so, give full details.) 

A» Of Brainor Nervougisystem? A. No. 

i; Of the Heart or Wines? B. No. 

©. Of the Stomach omany of the Abdominal Or- 
ganse C. No. 

D.. Of Rheumatism omGout? D. No. 

me Of the Sitnminddle Ear, yes, or any part of 
miebodyr EF. No, 

26. A. Does chemical examination of the appli- 
cant’s urine show albumen or sugar (even in traces) 
or any abnormality? A. No. 

B. State specific gravity, and if it is below 1015 or 
above 1025, give your opinion below as to the cause? 
B. 1024. 

C. Has applicant ever had any genito-urinary ail- 
ment? (Syphilis-Stricture, &c.) (If so, give full de- 
tags). C. No, 

27. (Has no reference to application of men). 

28. A. Have you ever seen the applicant under 
the influence of alcohol or drugs? A. No. 

B. Do you know or suspect, that the applicant is 
now, or ever has been, intemperate? B. No. 


29. Considering the amount of insurance which 
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applicant already carries, is the amount applied for 
in accordance with applicant's apparent means and 
Suirroundines: Yes. 

30. Is there anything about the applicant’s char- 
acter, residence, mode of life or occupation which 
would render the risk in any way undesirable? No. 

31. Have you reviewed all answers in this Report; 
and are you sure they are clear and complete? mes 

(Any erasures or alterations should be initiated by 
the Examiner.) 

32. Do you believe that the applicant has given 
full and true information in all respects? Yes 

I certify that I have carefully examined Geo. Moats, 
or Summerville, Oregon, in private at La Grandes@ 
this 16th day of March, 1911, for an insurance of $10,- 
000 on the applicant's life; that the applicant’s “An- 
swers made to the Medical I-xaminer” on the other 
side of this sheet are in my handwriting and are ex- 
actly as made by the applicant to me, and that the ap- 
plicant signed them in my presence. 

H. L. Underwood, M. D. La Grande. P@) 72 
dress. 

The Examiner is requested to send direct to the 
Company in New York City any information which, 
for any reason, he prefers not to embody in this re- 
port.. He can also mail this report direct to the Com- 
pany if he prefers. 

SPECIAL NOTICE FO MEDICAL CTA 
ER.—The attention of the Medical Examiner is called 
to the fact that policies issued by this Company are 
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free from all restrictions as to residence, travel or oc- 
cupation, and are incontestable after one year. Every 
endeavor should be made, therefore, to make this re- 
port as complete and precise as possible; the object 
being to give the Home Office a pen picture of the 
applicant as he presents himself to you. If in addi- 
tion, therefore, you know of any fact, or have anv 
impression not expressed above, that in your judg- 
ment would probably influence the Home Office in its 
estimate of the risk, please note it below. 
Additional Remarks. 


Cross Examination. 
(Questions by Mr. COCHRAN): 


‘Q. Who was present, Doctor, when you made that 
paper, ““Defendant’s Exhibit A’? 

A. That is, when I made the examination ? 

Or ¥ es. 

A. Just the patient and myself. 

ee litere in your office? 

A. In my office, yes. 

Q. And to the best of your knowledge, that was 
signed about one o'clock? 

A. One—perhaps a little later. One, or one thirty. 
I have no clear recollection of the exact time, but it 
was afternoon. 

©. Did you examine the patient yourself? 

ie did: 

Q. The applicant, I should say. Tell the jury what 
you found him to be from a physical view-point? 
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Mr. MONTGOMERY: Ifthe court please, {ten 
ject to that question upon the ground that it is not 
proper cross-examination, and upon the further 
ground that it is attempting to vary the terms set 
forth in this written instrument, all of which have 
been provided for by the questions and answers. 

COURT: I suppose it is a part of the transaction 
that occurred at that time. The man who made an 
examination and who filled out this application that 
you have offered in evidence; I think counsel is entitl- 
ed to all that occurred at the time. 

Mr. MONTGOMERY : sSavevan exception. 

COURT: The exception is allowed. 

A. What is the question. (Question read). I 
found nothing abnormal. [ found him a good risk, as 
far as the examination revealed his condition. 

‘QO. Just tell the jury in detail what you did for 
yourself in examining him, and by yourself? 

A. In the physical examination, in the asking of 
questions, and in getting the family history; I made 
the usual examination of the heart and lungs and us- 
ing the stethoscope. 

Q. Just tell the jury in detail how you did that, and 
what the stethoscope is. 

A. The stethoscope is an instrument by which the 
physician listens to the action of the heart and lungs. 

QO. What condition did you find the heart and 
lungs to be? 

Se SOUvnab 

©. Proceed. 
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A. I made also a urinalysis, which was normal, 
and unusual only in the respect that I had to make 
the sugar test twice, as the first test was unsatisfac- 
tory, due probably ta a poor solution. I had a fresh 
solution made up for a ‘second test, and found noth- 
ing abnormal. 

QO. What other examination did you make as the 
medical examiner of the.defendant corporation? 

A. You mean further examination? 

One 1 cs. 

A. Palpitation of the abdominal organs, and a 
general physical examination. I don’t know that I 
gather all that you wish. 

QO. I desire you to tell the jury everything you 
did there. Of course, not knowing myself, I can’t 
tell you. You examined the abdominal organs—you 
say you palpitated them? 

A. By palpitation through the abdomen. 

Q. Tell the jury how that is done, and the reason 
rom It, 

A. That is done by the hand of the physician to 
determine the condition of the internal organs by 
manual palpitation, as far as that can be done. 

Q. What condition did you find them to be? 
A. J found nothing wrong. 

O. What else did you do? 

~~ Cotinted the pulse. 

Q. What was it—normal or otherwise? 

A. It was normal. 

©. What is the normal pulse of the ordinary man 
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omeliat ave? 

A. Approximately 72—depending upon the con- 
dition. 

©. And his pulse was approximately 72, was it? 

A. AsTrecall it. I would refer to the recon@@er 
things of that kind. 

QO. You may state to the jury whether or not you 
noticed anything about Moats in your talk and con- 
versations with him there—anything out of the nor- 
Maeratner: 

A. No, I merely observed in his replies he was a 
trifle slow; apparently very deliberate; a trifle slower 
than one would ordinarily make replies, but nothing 
that attracted my special attention. 

©, Hevthad no ailment theregethe mnie: 

A. Nonewinate! detected: 

‘Q. And you were there looking to find whether or 
not there was anything, were you, as the representa- 
tive of the defendant company? 

A. IJ was. 


Re-Direct Examination. 
(QuestionssbyaMiraPlpAw 1): 


Q. Who accompanied Mr. Moats to your office, if 
anybody ? 

A. Mr. Lewis—H. P. Lewis brought him to the 
office, but was not present during the examination. 

Q. Did his wife come in? 

A. No, I did not see her. 

Witness excused. 
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DR. NICHOLAS MOLITOR, a witness called on 
behalf of the defendant, being first duly sworn, tes- 


tified as follows: 
Direct Examination. 
(Questions by Mr. MONTGOMERY): 


Q. In what occupation are you at present engag- 
ed? 
A. Physician and surgeon. 
Q. Are you regularly licensed to practice in the 
State of Oregon? 
Tam. 
How long have you practiced, Doctor? 
Sinecesl ec 
At what place? 
La Grande, Oregon. 


IO FO POS 


Were you during the year 1911 acquainted 
with George Scott Moats of Summerville, Oregon? 

A. Yes, sir. 

Q. State to the court and jury how and when and 
where you becaine acquainted with Mr. Moats. 

A. I don’t know when I became acquainted with 
him; been acquainted with him for several years. Met 
him at Summerville, I think, the first time. 

Q. Did Mr. Moats during the year 1911 consult 
you with reference to any physical ailments? 

A. He was up in my office, accompanied by his 
wife, early in March. 

Que Gall yoursive theapproximate date? 

A. They were at my office on March 3, 1911, and 
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also on March 14, 1911. 
Q. Concerning what did Mr. Moats 
A. About those dates—those are about the time 


minevewere tierce, 

O. Concerning what ailment, if any, did Mr. 
Moats consult with you on March 3rd, 1911? 

A. He and Mrs. Moats came to the olticemmem 
March 3rd, Mrs. Moats came to consult me, and about 
that time I had a conversation also with Mr. Moats. 

©. State what that conversation was. 

A. With regard to his health, and at that time I 
gave him some advice. 

Q. What, Doctor, was the diagnosis you made of 
his ailment at that particular time? 

A. The examination I made of hintwas asuens 
examination; I was satisfied in my own mind that he 
was suffering from neurasthenia. If I remember cor- 
rectly I advised him not to work as hard, make a 
change and take a rest. 

COURT: Please speak louder. 

A. At that time, in my opinion, he was suffering 
from neurasthenia, lack of nervous force, and I advis- 
ed rest and change, and I think prescribed some rem- 
edy for restlessness—things of that kind, or told them 
what to do. 

Q. What, if any, were the character of the com- 
plaints which he made to you regarding his physical 
ailments. | 

A. As near as I can remember he complained of 
restlessness and at times weakness. 
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COURT: Achemres what : 

A. Weakness. 

Q. Now, you say he consulted you again on or 
about the 14th day of March? 

A. No, they were at my office the 14th day of 
March; I don’t remember his consulting me particu- 
larly at that time, neither will I say that he did so 
March 3rd. The only reason I have said March 3rd 
was at that time I have a charge against Mr. Moats on 
my books, and I believe that charge was made for 
Mrs. Moats, and on March 14th—I remember the sit- 
uation particularly—they came in the office, and we 
had a conversation regarding themselves, and as they 
left, they paid me my fee for the previous examina- 
tion, and after leaving, on going into the reception 
room, my office girl said she had made collections 
that day, and among the collections was the two dol- 
las from Mr. Moats. Well, it dawned on me that I 
had collected the fee twice, and I returned the fee to 
them—caught them at the foot of the stairs and re- 
turned the money to them, so it was only one con- 
sultation that I charged them for. 

©. At the time of the second conversation on 
March 14th, or approximately that date, did Mr. 
Moats make any statement to you with reference to 
his physical condition? 

A. No, it was in just—just an ordinary conversa- 
tion, not a complete examination or full consultation. 

©. What was the character of the conversation? 
Give it in detail. 


100 New York Life Insurance Co. 


A. I can't tell you—can't recall it. 

Q. What was his physical condition at that parti- 
cular time? 

A. In my opinion the man at that time was suf- 
fering from neurasthenia; suffering from overwork of 
some kind. I told him so there March 3rd or March 
4th, some time along about that time. 

‘O. «Now. state, Doctor, what has»been the exgiemt 
of your experience with reference to the study and 
practice of nervous diseases. Give the schools, if any, 
from which you have graduated, and the extentyor 
Vetlmexperience. 

A. Iam a graduate of Rush Medical College or 
Chicago, 1891. J have taken post-graduate work in 
Chicago and also in New York, at different times 
since graduating from Rush Medical; spent the wint- 
er of 1898-1899, I think, in New York; I believe in 
1895 I was in Chicago for post-graduate work. As 
far as my knowledge of nervous diseases, it is only the 
knowledge that a general practitioner will have. Nev- 
er made any special study of nervous disorders. 

Q. Based on your study and your general experi- 
ence, if a patient on the 3rd day of March, in any 
given year, was suffering from neurasthenia, and con- 
sulted a physician with reference to that ailment, and 
again consulted a physician for the same ailment on 
the 14th day of March of that same year, and again 
was suffering from and consulted a physician with 
reference to that ailment on the 16th day of March of 
the same year, and subsequently and on or about the 
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21st day of March of the given year went to a sani- 
tarium for the purpose of getting relief from neuras- 
thenia, and a week subsequent to that time—within 
approximately two weeks thereafter was confined in 
an insane asylum suffering with manic insanity, and 
approximately thirty or sixty days from that time 
died, as a result of manic insanity, what would be 
your opinion with reference to the fact of whether or 
not the neurasthenia from which the patient was suf- 
fering on the fist given date was an incipient form of 
insanity? 

Mr. COCHRAN: We object to that as incompe- 
tent, trrelevant, and immaterial and not based upon 
any evidence in the case. 

COURT: I think the objection is well taken. It 
embodies a great many facts that haven’t been devel- 
oped in this case yet—there is no proof of much of 
the matter stated in that hypothetical question, and it 
couldn't be of any value until the facts are proven. 

Wa0TNESS: YotreMonor an I compelled to an- 
swer any question of that kind? 

GOORT: Thataailitdepend om the ruling of the 
Court. 

Va NESS?  Vcieaieam not qialified to answer 
eet CX pert, 

QO. Did Mr. Moats, on the date of his first consul- 
tation with you complain with reference to sleepless: 
ness? 


A. 1 don tree particilarly. Ele may have. 
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Cross Examination. 
(Questions by Mr. COCHRAN): 

Doctor, as I understand you, the particular occasion 
under which you spoke with Mr. Moats was on ac- 
count of his wife calling to consult you about some- 
thing? 

Pee oraeat as I can recall. 

COURT: About herself or about him? 

A. I believe in regard to Mrs. Moats. 

Q. About herself? 

Bee cS. 

Q. And while consulting with you, isn’t it this way 
—if I may submit a leading question: That after you 
had advised Mrs. Moats, Mr. Moats said that he was 
not sleeping well? 

A. Yes, sir, some conversation there at that time 
—that same day or the day following; the incident 
had silpped my mind entirely until the inspector from 
the New York Life Insurance Company called at my 
office and said to me that—began questioning me in 
regard to Mr. Moats, whether I knew him, knew any- 
thing about him. I told him I had, and he informed 
me that in his application for insurance he had refer- 
red to me as one of the physicians—the physician that 
had attended him within the last four or five years. 

Q. Now then, the real consultation that day took 
place for Mrs. Moats? 

A. I believe that was the consultation that was 
paid for. 


‘Q. The other was only incidental? 
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A. The other was only incidental, I believe that is 
aeiact. 

©. And was not fora serious disorder, or anything 
like that, was it? 

A. No, I didn’t go into the case with him. 

QO. And Mr. Moats was working very hard down 
there and you advised him to take a rest? 

A. Yessir 

Q. Now then, from that view point, looking at it 
from that time, irom the cendition that Mr. Moats 
was in, could you tell that the man was going to die 
within ninety days? 

A. I gaveno thorough examination—couldn’t give 
an opinion on that whatever—wouldn’t attempt to. 

Mr. MONTGOMERY: Do I understand your Hon- 
or’s ruling is that before a hypothetical question can 
be asked, the facts must be developed? 

COURT: Yes, that is my understanding of the 
law. There will have to be some evidence at least 
to sustain it; otherwise it weuldn’t be of any value. 

Mr. MONTGOMERY: We will ask leave to re- 
call the Doctor in the morning. 

Mr. COCHRAN: If the Court will pardon me, I 
would like to ask another question. 

QO. Doctor, neurasthenia is one of those kinds of 
diseases in which you find no lesions or inflamma- 
tion in the patient at all, do your 

A. Shall I answer that question? 

GOURT =: Mes 

WITNESS: Of course that is expert testimony, 
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is it not? 

COURT: I don't know; Iam not a physiciany ier 
are competent to give an opinion. 

WITNESS: Well, I would consider it expert tes- 
timony. 

COURT: Are you competent to give an opinion? 

A. 1 will give my opinion of the facts of thtey@aee 
as I know them. That is a question that requires 
knowledge that one derives not from personal as- 
sociation with that individual, as he came to my office, 
and it is knowledge to be imparted to the jury where 
they will take my experience that I have had, and in 
that way I would consider it expert testimony. 

COURT: He 1s asking your opinion. 

A. Heis asking my opinion. 

©. Iwant the jury to understand something about 
neurasthenia. 

A. It means nerve exhaustion. 

©. What is the condition of the patient? "You 
don’t find them suffering from any pain, do you? 

A. Well, it is classified, Mr. Cochran, in this man= 
ner—as I understand—it has been my experience, 
there is cases of neurasthenia without any discovered 
lesions, physical lesions. You cannot account for it. 
In a great many cases, that is in some cases. In other 
cases the neurasthenia symptoms are always referable 
to some organic disease. 

Q. Now, confining to Mr. Moats, there was no re- 
ference to organic disease at all? 

A. JT made no thorough examination and could not 
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pass an opinion on it—would not attempt to. 
Q. Did he complain of suffering any pain at all? 
A. I don’t know; just restless and felt bad, and he 
was not my—I know I gave very little attention to 
it because I never considered him a patent of mine, or 
his family as being patients of mine. I knew when he 
consulted me it was only when the family physician 
was not at home, was the way I felt,—gave them 
temporary relief. 
Q. The real consultation was for Mrs. Moats? 


ea 


A. AsJ recall. 


Re-Direct Examination. 

Q. Now, you have said, Doctor, that neurasthenia 
is always caused by organic trouble. What do you 
mean by that? 

SOURT: Was it aly seca dic t tirder- 
stand him to say always. 

A. Ina great many cases—from two causes. Some 
cases you cannot attribute to any discoverable organ- 
ic lesions. Other cases patients have presented them- 
selves with neurasthenic symptoms, and you always 
try to trace it to some organic lesions, to arrive at a 
correct basis upon which to establish your treatment. 
It is not merely treating the evidences which present 
themselves—insomnia, restlessness, nervousness,— 
but to get back of that, to that element which is pro- 
ducing those causes—producing those symptoms; and 
a majority of the cases can always be traced to some 
definite lesion of the system, either brain or some or- 
gan—some other organ. 


©. Are there no other causes of neurasthenia than 
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organic diseases? 

A. No other causes? 

Om cs. 

A. Well, the causes given for neurasthenta—the 
causes given for it are overwork, worry, great excite- 
ment, which in turn produce some effect upon the sys- 
tem. 

QO. On the system? 

A. These causes will in time produce some lesion 
either upon the heart, kidneys, or brain, or nervous 
system. That is my understanding. 

‘QO. Doesn’t it produce effect first upon the nerv- 
ous system? 

Mr. COCHRAN: I object to that as leadime: 

A. That is a part of it, is it not? ‘“Phatas taupe 
of the nervous system. 

Witness excused. 

7ajourned until 10 a. ni. Mas 2a 

Pendleton, Oregon, Tuesday, May 28, 1912, 10a. m. 

HENRY P. LEWIS, a witness called on behalf ot 
the defendant, being first duly sworn, testified as fol- 
lows. 


Direct Examination. 
(Questions by Mr. MONTGOMERY): 


QO. Where do you reside? 

A. La Grande. 

Q. In what line of business are you at present en- 
gaged? 

A eeite iistinance: 

©. In what capacity? 
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As Agent. 

For what company? 

New York Life Insurance Company. 

Were you during the month of March, 1911, 


OPoO> 


agent for the New York Life Insurance Company at 
La Grande? 

ma, ib was: 

QO. Inow direct your attention, Mr. Lewis, to De- 
fendant’s Exhibit A, and ask you if that is your sig- 
HvettLe © 

pe Lt 1st 

QO. Was the name, “George Scott Moats” signed 
to this application in your presence? 

A. It was. 

hae MONTGOMMRNe iedesire =the record to 
show, if the Court please, that the offer of this appli- 
cation, which was made yesterday, was made in each 
of the cases. I neglected to state that. 

COWRT: TMitatewillbesiaken for eranted. All the 
evidence offered is applicable to each case. 

QO. Mr. Lewis, about what time of the day was 
this application, Defendant’s Exhibit A, signed by 
Mr. Moats? 

A. It was some time in the afternoon. 

Q. How long, Mr. Lewis, have you been identified 
with the New York Life Insurance Company as 
agent? 

A. I think since 1890. 

Q. Are you generally familiar with the character 
and operation of other life insurance companies? 
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Pee vy clstossome extent, yes. 

Q. Well, to what extent? 

A. Well, as coming in competition with them and 
studying them up. 

‘OQ. State whether or not the New York Litemine 
surance Company is a mutual company? 

Mr. COCHRAN: We object to that as incompe- 


tent, immaterial and irrelevant. 
Mr .MONTGOMERY: This is offered, if the 


Court please, in support of Paragraph 1 of Defend- 
ant’s Further Separate Answer and Defense, which 
alleges the incorporation and organization and the 
general character of the New York Life Insimanee 
Company, and we ask that it be received. 

COUT: That is denied, is it, by the repia: 

Mie COCHRAN: Noy sir. 

COURT: The reply denies everything in the an- 
swer, if ] remember. 

Mr. COCHRAN: I think we expressly admit the 
incorporation. Otherwise they could not prove the 
incorporation by testimony here. 

COURT: He is not asking about the incorpora- 
tion. Heis asking about the purpose. You allege in- 
corporation in your complaint. 

Mr. COCHRAN: May it please the court, I think 
we are proceeding in error there. 

Mr. MONTGOMERY: Your statement is correct, 
Mr. Cochran, I notice you admit Paragraph 1 of the 
answer. 

COURT: That is admitted. Then there is no ne- 
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cessity for any proof on the subject. 

Mr. PLATT: Weeant to show it is mutual, and 
not a stock company, in its operation. 

COURT: You have alleged that, haven't you? 

Mr. PLATT: Not in direct terms, no. 

COURT: What is the allegation in the answer? 

Mr. MONTGOMERY: (reading) “That, during 
all the times herein mentioned, the defendant was, 
and still is, a corporation incorporated, organized, and 
existing under and by virtue of the laws of the State 
of New York, with its principal office and place of 
business in the City of New York and State of New 
York, and has complied with all the requirements of 
the laws of the State of Oregon governing and regu- 
lating foreign insurance companies operating within 
the State of Oregon, and was, during all the times 
herein mentioned, and still is, authorized and licensed 
to transact a general life insurance business within 
tlie State of Oregon. ~ Then, if the Court please, it 
ampears irom the tace or Plaintit s Exhibit | that the 
“proportion of the visible surplus accruing on this 
policy shall be ascertained and distributed annually, 
and not otherwise, and at the option of the insured 
shall each vear, on the anniversary of the policy, be 
either—” and then is set forth the various methods of 
distribution, and I want to have the Court clear on the 
reason for this distribution. It was not a stock com- 
pany. 

COURT: Well, he may answer the question, if he 
knows. 
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Mr. COCHRAN: Save an exception: 
COURT: Exception is allowed. 
A. The question please. (Question read). It is. 


Cross Examination. 


(Questions by Mr. COCHRAN): 

Q. How long has the New York Life Insurance 
Company been in the habit of distributing its earn- 
ings? 

A. Since—well, I should say the last policy—since 
1907. 

Q. Since Mr. Hughes got after them— 

Mr. PLATT: Objected to as incompetent amdeimge 
material, and injected in this case for the purpose of 
creating a prejudice. 

COURT: Limit your cross examination tote 
question whether it is a mutual company, and when it 
became such, and not the reason. 

©. Since 1906, do I understand you to say? 

A. Those last annual dividend policies were is- 
sued? 

Ore cs 

A. Since 1907, I think. 

Q. Previous to that time it had accumulated and 
held at its home office about how much money? 

Mr. PLATT: Objected to as immaterial, meome 
petent, irrelevant and not proper cross examination. 

COURT: I think it is proper cross examination. 
If it is pertinent at all to show it is a mutual company, 
counsel have a right to know all about it, the manner 
in which it conducts its mutual business. 
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Mr. PLATT: This question does not affect its mu- 
tually. Simply a question of the method of distri- 
bution. 

COURT: Dgmppese it oes to the question of 
whether it was a mutual company, in fact. 

Mire PLA eS aveanee ception. 

COURT: The exception is allowed. 

i Pieasercivestitesquestion. (Question read). | 
couldn’t give just the amount of money which was ac- 
cumulated for these policy holders at that time with- 
out referring to the statistics. 

Q. Such statistics have been furnished you from 
time to time by the company, have they not? 

ig Sta 

QO. Just tell the jury in a general way? 

A. Well, as regards to the amount? 

Oe Yes. 

A. Well, I think something like $400,000,000 was 
accumulated by the reserve. 

‘OQ. Something like $400,000,000? 

FWeeacs, Silp 


Re-Direct Examination. 
(Questions by Mr. PLATT): 


‘Q. The policies under the old plan had deferred div- 
idends instead of annual dividends, that is all? 

A. If I have a right to explain there, I would say 
this: That before the deferred dividends we wrote 
annual dividend policies. 

Witness excused. 
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Mr. MONTGOMERY: I desire now to offer in 
evidence in each case, the depositions of John C. Mc- 
Call, Norman R. Haskell and Albert J. Pickford, tak- 
en under the provisions of Sections 863, 864 and 865, 
of the Revised Statutes allowing the taking of open 
depositions, and request that these be received in evi- 
dence at this time as an entirety, and that I be permit- 
ted to refer to one or two particular questions, which I 
desire now to read, reading the deposition as an en- 
tirety at a later time. 

Mr. COCHRAN: We have no objection to the 
order in which the documents may be read to the jury. 

Depositions in question marked “Defendant’s Ex- 
Inijiie t 7 

Mr. COCHRAN: It is understood, I presume, the 
portion that goes in the record are the interroga- 
tories and the answers? 

Mr. MONTGOMERY: And the exhibits accom- 
panying them. 

Mr. COCHRAN: Oh, I refer to the certificates of 
the officers and stipulations under which taken. 

Mr. MONTGOMERY: Area part of the deposi- 
tions. 

Mr. COCHRAN: Quite true, but no reason why 
the record should have them. 

Thereupon the following deposition—Defendant’s 
Exhibit B, was received in evidence: 


In the District Court of the Unaited States for the 
District of Oregon. 


IDA M. MOATS, Guardian of the person and estate 
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of GEORGE A. MOATS, a minor, 
Plaintiff, 
Vs. 
WY ORIG Pir SeINSURANCE COMPANY, a 
corporation, 
Derendanit: 
IN@ALC E. 

TO IDA MMOA Te eGu DIAN OF THE PER- 
SONSAND HS On GEORGE A. MOATS, 
A MINOR, PLAINTIFF ABOVE NAMED, 
END COCHE we e@OCHRAN, HER ATTOR- 
NES OF RECORD: 

Please take notice that the defendant herein will 
take the testimony of John C. McCall, Norman R. 
Haskell and Albert J. Pickford, all of whom reside at 
the City of New York, State of New York, and oth- 
ers, each and all of whom reside more than one hun- 
dred miles from the place of trial herein and more 
fim one hiindred mile winony any place at which a 
District Court of the United States for the District of 
Oregon, is appointed to be held by law, at the final 
hearing for use on behalf of the defendant before 
Louis H. Cooke, a notary public in and for the County 
of New York, State of New York, who is not of coun- 
sel or interested in this cause, at his office No. 346 
Broadway, in the City of New York, and State of 
New York, on the 29th day of April, 1912, at 11 
oclock a. m., and thereafter from day to day as the 
taking of the depositions may be adjourned; and such 


testimony will be so taken in accordance with the pro- 
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visions of sections 863, 864 and 865 of the revised 
Statm@recrol the United States. 
PLATT & PLATT and HUGH MONTGOME 
Attorneys for Defendant, 
901 Board of Trade Bldg. 
Dated at Portland, Oregon this 12th day of April, 
112 
Copy Defendant's Hxmay 


In the District Court of the United States for the 
District of Oregon. 
IDA M. MOATS, Guardian of the person and estate 
of GEORGE A. MOATS, a iiiiior. 
Plaintiie 
vs. 
NEW YORK LIFE INSURANCE COMPA 
corporation, 
Defendant. 


DEPOSITIONS ON BEHALF OF THERE 
FENDA 

Depositions of sundry witnesses taken pursuant to 
the annexed notice before me, Louis H. Cooke, atimy 
office, No. 346 Broadway, in the City of New York 
in the State of New York, on the 29th day of April, 
1912, at eleven o’clock A. M., to be read in evidence 
on behali of the defendant in the trial of the above 
entitled cause. 

JOHN C. McCALL, being by me first duly exams 
ined, cautioned and solemnly sworn to testify the 
truth, the whole truth, and nothing but the truth, de- 


vs. [da M. Moats, Guardian 115 


poseth and saith as follows: 

Pinet Interroeatory : 
Please state your namie, place of residence and 
occupation? 

Answer to First Interrogatory: 
Miy name is Jolin C. MeCall; I reside at No. 
258 West 78th Street, in the City of New York, 
in the State of New York, and I am Second 
Vice-President of the defendant New York 
Life Insurance Companq. - 

Second Interrogatory: 
How long have you been Second Vice-Presi- 
dent of the New York Life Insurance Com 
pany? 

Answer to Second Interrogatory: 
Since the second Wednesday in October, 1909. 

inrd liiterrogvatory- 
Before you became Second Vice-President 
what office, if any, did you hold? 

Answer to Third Interrogatory: 
I was Secretary. 

Fourth Interrogatory: 
How long had you been Secretary? 

Answer to Fourth Interrogatory: 
Ever since May 13th, 1903, until the time of my 
election as Vice-President. 

Fifth Interrogatory: 
What are, and ever since you became Second 
Vice-President of the defendant have been your 
duties and authority? 
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Answer to Fifth Interrogatory: 


During all of said time it has been my duty to 
conduct the general correspondence of the de- 
fendant, and to have general direction and 
charge of the opening and distribution of the 
defendant’s mail, to have access to and official 
custody of its records, and to generally super- 
vise the following diivsions of the defendant in 
its Home Office in New York, that is, the de- 
fendant’s Division of Policy Issues, the Divi- 
sion of Policy Records, the Division of Policy 
Briefs, the Division of Policy Changes, the Di- 


vision of Policy Loans, the Division of Policy 
Loans and Securities, the Division of Policy 


Claims, and the Division of Files and Rec- 
ords. 


Sia interroeatony - 


Have you in your possession and under your 
control as Second Vice-President of the de- 
fendant its records in the matter of policies 
numbered 4,258,252 and 4,258,253, for $5008 
each, on the life of George Scott Moats 7 iiiigeas 
please state, if you know, where the original 
application of said Moats for said policies is? 


Answer to Sixth Interrogatory: 


{[ have. The original application for said poli- 
cies | have identified as McCalls Exhibitees 
and attached to my deposition in the case in 
this Court of Ida M. Moats against New York 
Life Insurance Company, and filed it as a part 
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of my said deposition. 

Seventh Interrogatory: 
Will you produce a full, true and correct pho- 
tographic copy of said original application of 
George Scott Moats, identify it as an exhibit, 
attach it to, make it a part of and return it with 
your deposition, stating in your answer for 
further identification how you have identified 
said document? 

Answer to Seventh Interrogatory: 
I will and have done so. Said copy of said ap- 
plication for policies numbered 4,258,252 and 
4 (258,253 J have identified as McCall’s Exhibit 
AY attached it toyimade it a part of and return 
it with my deposition. 

Eighth Interrogatory: 
How many leaves are there of McCall's Exhib- 
ih Vee 

Answer to Eighth Interrogatory: 
There are two. 

Ninth Interrogatory: 
Briefly describe each leaf so that there may be 
no mistake about the papers you refer to. 

Answer to Ninth Interrogatory: 
One leaf identified as McCall's Exhibit A is en- 
titled at its top “Application to the New York 
Liteincimmancer@onijais.” and the-other leaf, 
also identified as McCall’s Exhibit A is entitled 
at the top of the page “Answers Made to the 
Medical Examiner in continuation of and form- 
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ing a part of my application for insurance in the 
New York Life Insurance Company, dated 
March 16, 1911,” and both leaves are dated 
March 16,1911, one being signed) Geegee 
Scott Moats’, and the other “George 5 iieais 
George Scott Moats.” 

Tenth Interrogatory: 
You may state, if you know, when the defend- 
ant received the original papers of which Mc- 
Call’s Exhibit A is a photographic copy? 

Answer to Tenth Interrogatory: 
I do, not know the exact date whenmiicwte. 
fendant’s soliciting agent received said origin- 
al of McCall’s Exhibit A, but the defendant’s 
record shows that said original was first receiv- 
ed at the Company's Office in Portland, Ore- 
gon, for transmission to the Home Office on 
the 18th day of March, 1911, and that 1twa 
received at the Home Office on the Z3rdaiaa 
March, Jor. 

Eleventh Interrogatory: 
You may state whether or not the defendant 
has a course of procedure through which the 
original of which McCall's Exhibit A is a copy, 
and all other like papers pass in the defend- 
ant’s business for the purpose of its action 
thereon, and whether or not in such course of 
procedure a record of the action taken is made 
Aeuire time, 

Answer to Eleventh Interrogatory: 
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The defendant has such course of procedure 
anid a vecotd eereot is duly made at the time. 
Twelfth Interrogatory: | 
You may state what that course of procedure 
is, and how and when the record is made. 
Answer to Twelfth Interrogatory: 

When a soliciting agent such as H. P. Lewis 
was, who took Mr. Moats’ application, receives 
an application such as is shown by one page of 
McCall's Exhibit A, it is the duty of the solic- 
iting agent to see that the applicant 1s exam- 
ined by one of the Company’s Medical Exam- 
iners in the locality where the applicant resides, 
and in doing so the soliciting agent must leave 
the signed application with the Examiner for 
his use in preparing the Medical Examiner’s 
Report. After the Medical Examiner exam- 
ined the applicant and prepares his report 
thereon the Medical Examiner then sends the 
application, consisting of a paper such as both 
pages of McCall's Exhibit A, and in addition 
thereto the Medical Examiner's Report, which 
is on the reverse side of the second page of Mc- 
Call’s Exhibit A, either to the local office 
through which the soliciting agent reports his 
business to the Home Office, or directly to the 
Home Office, but usually, and almost without 
exception, the Medical Examiner sends the ap- 
plication and his report to the local office. It is 
(ive di sommereslocal office on receipt of the 
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application and the Medical Examiner’s Re- 
port to make up and attach to the papers so 
received by that office a form known as the 
Home Office memorandum, being known as 
form 2065, by writing in the proper place in 
said form the name of the applicant, the date 
of birth, as shown by his application, his Post- 
Office address, the name of the beneficiary, 
and the date when the application was received 
at the local office, and the date when thesiga 
office sent out blanks for an inspection of the 
risk. It is the duty of the Local office after 
filling out the Home Office memorandum 
sheet, as stated, to fasten all the papers togeth- 
er with the Home Office memorandum on top, 
enclose then im an envelope, and mail them to 
tie Elome Oifice. 

When these papers are received at the Home 
Office they pass through various Departments 
and authorities where, and whose duty it is to 
take any action thereon, and whatever action 
is taken is recorded at the time on the Home 
Office memorandum form, which the local of- 
fice has transmitted with the papers. 


Mihiqceentin Muterroeatory: 


You may state whether or not the original pa- 
pers of which McCall’s Exhibit A is a photo- 
graphic copy was handled by the defendant in 


its action thereon according to its regular and es- 


tablished course of procedure and a record 
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thereof was made at the time. 
Answer to Thirteenth Interrogatory: 
Yes, they were, anda record of the defendant’s 
action thereon was made at the time. 
Fourteenth Interrogatory: 
Have you in your custody and under your con- 
trol as Second Vice-President a full, true and 
correct copy of the record which you have re- 
ferred to as the Home Office memorandum, 
form 2065, relating to the policy in question, 
and where is the original thereof, if you know? 
Answer to Fourteenth Interrogatory: 
I have such copy. The original thereof I have 
identified as McCall's Exhibit B and filed with 
my deposition in the case of Ida M. Moats 
against the New York Life. 
Fifteenth Interrogatory: 
Will you produce said copy of said Home Of- 
fice memorandum form 2065, identify it as an 
exhibit, attach it to, make it a part of and 
return it with your deposition, in your answer 
stating how you have identified it? 
Answer to Fifteenth Interrogatory: 
I will and have done so. Said copy of the Home 
Office memorandum form 2065, the original of 
which contains the defendant's original record 
of its action on McCall's Exhibit A J have iden- 
tified asm@Mic@ aise shinit B, attached it to, 
made it a part of, and return it with my depo- 
sition. 
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Sixteenth Interrogatory: 
You may state, if you know, whether or not the 
original document of which McCall’s Exhibit 


B is a copy is the defendant’s originaliegend 
containing a full, true and correct history of 
the defendant’s action on the application of 
George Scott Moats? 

Answer to Sixteenth Interrogatory: 
It is. 

Seventeenth Interrogatory: 
Is it or not the defendant’s only original rec- 
ord of the defendant’s proceedings and action 
on the papers of which McCall’s Exhibit A is a 
copy? 

Answer to Seventeenth Interrogatory: 
iis: 

Eighteenth Interrogatory: 
You may state, if you know, whether or not the 
entries thereon were made by the defendant in 
the regular course of business and at the time 
of the several transactions therein recorded? 

Answer to Eighteenth Interrogatory: 
They were. 

Nineteenth Interrogatory: 
Is it or not a record such as the detendam. 
makes in all cases of applications for insur- 
ance? 

Answer to Nineteenth Interrogatory: 
It is. It is a regular record made according to 
the Company’s customary rules and practice iu 
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all cases of applications for insurance. 


Twentieth Interrogatory: 


Are you familiar with, and can you state the 
meaning and import of each and all the entries 
on McCall's Exhibit Be 


Answer to Twentieth Interrogatory: 


L.armmeancdicaicdesso: 


Thenty-first Interrogatory: 


Will vou kindly take the exhibit and explain to 
tie Countyalltiesemmies thereon in so far as 
the meaning of such entries is not obvious, 
stating the times when, the persons by whom, 
and the meaning of each such entry? 


Answer to Twenty-first Interrogatory: 


{ will. They areas follows: The main part ot 
the exhibit above the horizontal, heavy, black 
line, extending entirely across the page, is the 
part of the form which the Oregon Office, 
which is located in Portland, filled out after 
tee orieinal or which MeCall’s Exhibit A are 
copies were received at that office, except such 
parts of the exhibit above said black line as I 
Sizall hexexiter explain. All that part aboye 
said black line which is in typewriting was 
made by the defendant's Portland, Oregon Of- 
fice, pursuant to the rules of the Company, as 
soon as that office received the original of Mc- 
Calls Exhibit \jand weremmade up from data 
contained in said original. When the original 
omMvieCall’s Exhibit B was first received atthe 
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Home Office it had attached to it the original 
papers of which McCall's Exhibit A are copies. 
Said papers were first received in the defend- 
ant’s Mail Room and from there were transmit- 
ted to the defendant’s Division of Indexes. On 
their receipt there the Index Division stamped 
on.the Home Office memorandum the date of 
its receipt in the Index Division, “Mar 23 1911 
RECEIVED-INVOICED,” and then after the 
Index Division searched the records forsene 
purpose of ascertaining whether or not the ap- 
plicant had other policies in the Company, and 
that Division ascertained from such search that 
the applicant was not insured under any other 
policies, the Index Division stamped on the 
second line opposite the date March 23, 1911, 
the words “NO RECORD-INS©” whieh mea 
that the Company had no record of any other 
insurance on the life of this applicant. The 
blue, heavy block after the words “NO REC- 
ORD-INS.” was made at the time that “NO 
RECORD-INS.” was stamped upon the paper, 
and erases that part of the stamp which con- 
tains®the word “STATEMENT, the entire 
stamp being “NO RECORD-INS. STATE- 
MENT.” If there had been other insurance 
on the life of the applicant the blue block would 
not have been made there, but it would have 
been the duty of the Index Division to state on 
the reverse side of the Home Office memoran- 
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dum sheet all the other insurance statement of 
insurance in the Company on the life of the ap- 
plicant. The block on the upper line opposite 
thewyerdaewimieckiYED-INVYOICED” is a 
block made on the 23rd of March in the Index 
Division, erasing that part of the entire stamp 
of the Index Division which contains the 
letters “MoI98.” which stand for Medical In- 
fommatiGwebtineatwmandeshowsetinat the Index 
Division examined the records of the Medical 
Information Bureau and found no record of 
anv adverse insurance report by any Company 
on this applicant. The Index Division also at 
the time of receiving the exhibit with the pa- 
pers attached in that Division, stamped the 
date and the hour of receiving it in that Divi- 
sion up in the upper right-hand part of it, the 
words being “Mar 23” with a dial containing 
an arrow, which points to the figure “2, which 
means that the papers were received in the [n- 
dex Division at two o’clock on the 23rd of 
March. The stamp just below the horizontal, 
black line on the line with the date “Mar 23 
1911” shows the hour at which the Index Di- 
vision completed its investigation and record, 
so far as it was the duty of that Division to act 
upon the papers. The stamp referred to shows 
the date March 23 and dia! with an arrow in 
the center pointing midway between the fig- 


mies 2 aid 3, “which means that the Index 
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Division finished its work on the exhibit at 
half after two o’clock on the 23rd day of March, 
and the word and figures “Index 16” show that 
an employee known as No. 16 in the Index Di- 
vision put the stamp I am now testifying about 
on the Home Office memorandum and _ for- 
warded all the papers to the next Division 
where they should go, namely, to the Medical 
Department. The entry “24 191) Ayia 
at per cent M 70 CLH” is the entry made by 
the defendant's Medical Department and is the 
entry of the fact that the papers were™recci a 
in the defendant's Medical Department on the 
24th of March, 1911, and that the Medical Di- 
rector, Calvin L. Harrison, one of the defend- 
ant’s Medical Directors, examined the applica- 
tion and the report of the Medical Examiner, 
which were attached to McCall's Exhibit B and 
rated the risk at 70, This rating at 70 means 
that the papers showed the applicant to be a 
first-class risk and acceptable for insurance as 
applied for, the Company’s practice being to 
rate all risks on a basis of 100 per cent. If the 
papers attached to McCall’s Exhibit B had 
shown the applicant to be an impaired risk, the 
rating in place of being 70 would have been 
more than 100. Below the entry of March 24, 
which I have just been testifying about, are the 
words “FORWARD OL Os 
AS ADVISED” with a blue lead pencil line 
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run through it. This shows that after Dr. 
aiwusonmnadvexamined the papérs amd fottnd 
the riskeacceptable he sent the papers to the 
Division of Policy Issues for that Division to 
write up the policy as applied for and transmit 
it, iste pO ARID POL, NO............ 
re: AS ADVISED?” was put on the orig- 
inal Home Office memorandum in the de- 
fendant’s Division of Policy Issues at the time 
the papers reached that Division, but the pa- 
pers came in the Division of Policy Issues into 
the hands ofsanwemployee there maimed A. 
Bercholz. Mi ws Bereholz made the entry of 
March 24, 1911 immediately under the stamp 
“FORWARDED, and so forth, which has tht 
blue pencil line through it. Mr. Bergholz’s 
entry shows that when he received the papers 
there he found that the amount applied for was 
$10,000. Under the Company’s rules an 
amount of insurance of $5,000, or over is not 
issued without the papers first going into the 
hands of what we know as our Classification 
Committee. Iheretore, Mr. Bergholz on the 
24th of March made on the original Home Of- 
fice memorandum the entry as follows—“MAR 
24,1911 Referred to Class. Com. ola amt (Rule) 
A. Bergholz.” This entry is intended to, and 
does read as follows, “March 24, 1911 Referred 
to Classification Committee on account of 
amount (Rule),” that is, because the Com- 
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pany’s rule requires insurance for an amount 
such as here is applied for to be referred to the 
Classification Committee. Under Mr. Berg- 
holz’s entry, the entry “MAR 24°19) imme! 
Kk W S” when extended reads as follows,— 
“March 24, 1911 Amount all right William 
Stoddard.” That means that William Stod- 
dard, who is a member of the Classification 
Committee, had received the papers and that 
the amount appiled for was satisfactory for 
this risk. Under Mr. Stoddard’s entry the entry 
"MAR 25 1911eRECEIVED IN DIVE 
ISSUES THIS DAY” shows that Mr. Stod- 
dard sent the papers back to the Division of 
Policy Issues for the preparation of the poli- 
cies. The entry “Mar. 27 1911 FORWARD- 
ED POL. NO. 4,258,252, 4,258,253 AS AD: 
VISED subj. Amend. 3 & 8 M” is vain@emis 
made on the original memorandum on the 27th 
of March in the division of policy issues by an 
employee in the Division by the name of Mc- 
Cormick, and said entry when extended reads 
as follows,—‘March 27, 1911 Forward Poli- 
ciés No. 4,258,252 and 4,258,253, as”adviceur 
subject to amendment relating to questions No. 
3 and 7 in the application” and that the poli- 
cies as forwarded were accompanied by the 
Company's form for amendment of the appli- 
cation in respect of said queries 3 and 8 by Mr. 
McCormick. The mext entry “AleRe7 10m 
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FILED BY NO. 42” means that on April 7, 
1911, the papers were sent to the defendant’s 
Division of Files and Records and were there 
filed by the employee in that Division known 
as No. 42. The next entry “APR 17 1911 
FILED BY NO. 12” shows that the file had 
been taken from the File Room on the 17th of 
April for the purpose of attaching to the file the 
signed amendment which Mr. McCormick had 
transmitted with the original policy, and that 
after the amendment had been so attached the 
file had then been returned and filed by No. 12 
in that Department. The next entry “DEAD” 
was put on the memorandum after the Com- 
pany received a report at the Home Office that 
the applicant was dead. There are some fig- 
ures and marks up to the upper right-hand 
corner which I should explain. After the let- 
ters “B. & F. H., which mean “build” and “fam- 
ily history,” is put the figures “100-15”; “Re- 
sid’ which stands for residence with a check- 
mark; “Occup'n’—15" which means “Occupa- 
tion minus 15"; “Habits” followed by a check- 
mark; “Ph. Cond.” followed by a check-mark, 
which stands for “physical condition” ; “Pers’l 
H.” which means “personal history” followed 
by a check-mark; “Race” followed by a check- 
mark, which taken together show the way the 
rating of 70 per cent is arrived at, namely, that 


the build and family history were one hundred 
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minus fifteen, which is better than normal; 
that the occupation was fifteen better than nor- 
mal, thus leaving the net risk seventy, the oth- 
er features of the risk being all normal. The 
numbers on the leit hand upper commemgianies 
the words ‘Policy No.” were put on the origin- 
al by the defendant’s Division of Pollicy Is- 
sues at the time the policies were written up, 
the space in that corner of the record being 


intended for that purpose. 


Twenty-second Interrogatory: 


You may state whether or not the defendant 
took the action on the original of McCall’s 
Exhibit A that the original of McCall’s Exhibit 
B shows, and as you have read the exhibit? 


Answer to Twenty-second Interrogatory: 


It did. 


Twenty-third Interrogatory: 


Anser 


You may state, if you know, what was done’ 
with the policies when they were forwarded on 
March 27, 1911? 

to Twenty-third Interrogatory: 

They were forwarded by the defendant’s Divis- 
ion of Policy Issues to its office in Portland, 
Oregon, with authority to that office to give 
the policies into the hands of the agent who 
took the application, under instructions to him 
to deliver the policies, provided, and only pro- 
vided, no change whatever had occurred in the 
health of the applicant since the date of his 
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medical examination, and under further in- 
structions to him that if any change whatever 
had occurred in the health of the applicant 
since the date of his medical examination he 
must not deliver the policies but must at once 
return thén tome" @recon"Oftice: 

Twenty-fourth Interrogatory: 
Attached to McCall’s Exhibit A and at the bot- 
tom of the exhibit is a written declaration of 
the applicant that he had paid the agent, H. P. 
Lewis, $268.20. What, if you know, was the 
indication of this declaration? 

Answer to Twenty-fourth Interrogatory: 
Just as the declaration itself states; that at the 
time of the application the applicant paid 
$268.20, which was the full amount of the first 
annual premium on the insurance applied for, 
and had given him the coupon receipt, form of 
which has been detached for that purpose from 
the bottom of the exhibit. 

Twenty-fifth Interrogatory: 
You may state whether or not this coupon re- 
ceipt is the Company's regular form of receipt 
for money paid with an application? 

Answer to Twenty-fifth Interrogatory: 
It is. 

Twenty-sixth Interrogatory: 
Have you, or not, the form of the receipt that 
was detached from the original of McCall’s 
Exhibit A? 
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Answer to Twenty-sixth Interrogatory: 
I have. 

Twenty-seventh Interrogatory: 
Please produce it, identify it as an exhibit, at- 
tach it to, make it a part of, and return it with 
your deposition, stating in your answer how 
you have identified it. 

Answer to Twenty-seventh Interrogatory: 
I will and have done so. The form of the re- 
ceipt which has been detached from the origin- 
al, of which McCall’s Exhibit A is a copy, I 
have identified as McCall’s Exhibit C, attached 
it to, made it a part of and return it with my 
deposition, the form attached not purporting 
to be filled out but simply the form. It should, 
of course, have been filled out to correspond 
with the declaration which I have referred to 
and a photographic copy of which forms a part 
of my Exhibit A. I have erased from the left 
end of my Exhibit C the letters which were 
printed on the form which was detached from 
by Exhibit A and replaced them by the letters 
and figures “O C 106948” for the receipt form 
contains the same number as the application 
form and no two application forms contain the 
same number in this place, the purpose of the 
identity of the number on the application and 
on the receipt form being to identify the two. 

Twenty-eighth Interrogatory: 
Have you ever seen the original of McCall’s 
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Exhibit C? 

Answer to Twenty-eighth Interrogatory: 
No. 

Twenty-ninth Interrogatory: 
Has it ever been returned to the defendant? 

Answer to Twenty-ninth Interrogatory: 
No. 

Thirtieth Interrogatory: 
Have you in your possession or under your con- 
trol the amendment which you have referred 
to, relating to questions No. 3 and 8 to said ap- 
plication, the original of McCall’s Exhibit A? 
Ii not, where is it? 

Answer to Thirtieth Interrogatory: 
I have not. The original thereof I identified 
as McCall’s Exhibit D and filed it as a part of 
my deposition in the case of Ida M. Moats 
against New York Life Insurance Company 
in this Court. 

Thirty-first Interrogatory: 
Will you kindly procure a full, true and cor- 
rect photographic copy thereof, identify it as 
an exhibit, attach, it to, make it a part of and 
return it with your deposition, stating in your 
answer how you have identified it? 

Answer to Thirty-first Interrogatory: 
I will and have done so. I have identified said 
photographic copy of said paper as McCall’s 
Exhibit D, attached it to, made it a part of and 
return it with my deposition. 
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Thirty-second Interrogatory: 


When, where and by whom, if you know, was 
the rectangular stamp which appears to the left 
of the center of McCall's Exhibit D placed on 
the original thereof, and what is the meaning 


and purport of the stamp? 


Answer to Thirty-second Interrogatory: 


Said stamp was placed on said original on the 
14th of April, 1911, by the defendant’s Divis- 
ion of Policy Issues and shows that the origin- 
al of said exhibit was received in the defend- 
ant’s Division of Policy Issues of the Home Of- 
fice through the mails on the 14th day of April, 
LOM: 


Thirty-third Interrogatory: 


On what, if you know, did the defendant rely 
in acting upon Mr. Moats’ said application for 
insurance? 


Answer to Thirty-third Interrogatory: 


Upon the declarations made by him to the de- 
fendant’s Medical Examiner, as shown in the 
original, of which McCall's Exhibit A is a 
copy, supplemented by the Medical Examiner’s 
Report, which is on the reverse side of the 
original, of which McCall's Exhibit A is a copy. 


Thirty-fourth Interrogatory: 


You may state, if you know, whether or not the 
defendant would have accepted said applica- 
tion of said Moats for insurance, if it had 
known that on the 16th day of March, 1911, 
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the applicant had consulted a physician? 

Answer to Thirty-fourth Interrogatory: 
It would not. 

Thirty-fifth Interrogatory: 
You may state, if you know, whether or nox 
the defendant would have accepted said appli- 
cation if it had known that on the date thereof 
the applicant then was, and for some time prior 
thereto, had been suffering from nervousness 
and insomnia? 

Answer to Thirty-fifth Interrogatory: 
It certainly would not. 

Thirty-sixth Interrogatory: 
When and how did the plaintiff first learn that 
the person named as the insured in the policy 
in controversy in this suit was suffering from 
nervous trouble and insomnia when he made 
his application for this insurance? 

Answer to Thirty-sixth Interrogatory: 
On the Ist day of August, 1911, from the proof 
of death No, 2, received that day, which con- 
sisted of Physician’s Statement made by Dr. 
James W. Loughlin. 

Thirty-seventh Interrogatory: 
Did the defendant receive proofs of death in 
this case? 

Answer to Thirty-seventh Interrogatory: 
Ges, 

‘Vhirty-eighth Interrogator: 
When? 
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Answer to Thirty-eighth Interrogatory: 
It received partial proofs July 17, TO 1MMMiitemiice 
claimant's statement No. 1, signed by Mrs. Ida 
M. Moats, statement No. 1, signed by Ida M. 
Moats as guardian of George A. Moats, and phy- 
sician’s statentent No, 2, signed by Dr] aa 
Tamuesie, and statement No. 3, signed) by |] 
Henry, but these proofs were not satisfactory 
and the Company required an aditional physi- 
cian’s statement No. 2, signed by Dr. James W. 
Loughlin, which it received August 1, 1911. 

Yhirty-ninth Interrogatory: 
Will you produce full, true and correct photo- 
graphic copies of the proofs of death you have 
referred to, identify them as an exhibit, attach 
them to, make them a part of, and return them 
with your deposition, in your answer stating how 
you have identified them, and where the orig- 
inals thereof are, if you know? 

Answer to Thirty-ninth Interrogatory: 
I will and have done so. I have identified said 
photographic copies as McCall's Exhibit E, at- 
tached them to, made them a part of, and return 
them with my deposition. The originals of which 
my Exhibit E is a copy I have identified as Mc- 
Call's Exhibit E and attached them to and filed 
them as a part of my deposition in the case of 
Tda M. Moats against New York Life Insurance 
Company in this Court. 

Fortieth Interrogatory: 
For further identification vou may describe the 
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papers you have identified as: NicCall’s Exhibit 
1D 

Answer to Fortieth Interrogatory: 
Claimant's statement No. 1, purporting to be 
signed by Mrs. Ida M. Moats; claimant's state- 
ment No. 1, purporting to be signed by Ida M. 
Moats, Guardian of George A. Moats; physi- 
cian't statement No. 2, purporting to be signed 
by James W. Loughlin; physician's statement 
No. 2, purporting to be signed by A. E. Tamiesie; 
friend’s statement No. 3, purporting to be sign- 
ed by J. C. Henry, and certified copy of the ord- 
er appointing Ida M. Moats guardian of George 
A. Moats. 

Forty-first Interrogatory: 
When, if you know, was the stamp that appears 
on claimant's statement No. 1, near the middle 
of the statement pldeed there on@ihe orignal, 
where, and by whom? 

Answer to Forty-first Interrogatory: 
That stamp referred to was placed on the orig- 
inal in the Defendant's Division of Policy Claims 
at the time the papers were first received there 
by the clerk in that Division whose duty it was 
to place said stamp thereon at the time the pa- 
pers Were finstamevetved there 

Forty-second Interrogatory: 
When, if you know, was the stamp that appears 
on physician's statement No. 2, near the middle 
of the statement to the left side thereof, signed 
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. W. Loughlin, placed there on the original, 
oS ] > 


where, and by whom? 


Answer to Forty-second Interrogatory: 


Said stamp was placed on said original on the 
Ist of August, 1911, in the defendant’s Division 
of Policy Claims at its Home Office by the 
Clerk in that Division whose duty it was to place 
said stamp thereon at the time the paper was 


first received. 


Forty-third Interrogatory: 


After the receipt of Dr. Loughlin’s affidavit, a 
photographic copy of which forms a part of 
MeGall’s Hxhibit E, what action, nf any, did™ite 
defendant take with respect to investigating the 
facts in regard to the representations made by 
the decedent to the defendant, as shown by his 


application ? 


Answer to Forty-third Interrogatory : 


It sent a man from its Home Office to Summer- 
ville and LaGrande, Oregon, to investigate the 
truth of the statements made by Mr. Moats to 
the defendant, as shown by the original exhibit, 
of which McCall's Exhibit A is a copy. 


Forty-fourth Interrogatory: 


Whom did you send from the Home Office for 


that purpose? 


Answer to Forty-fourth Interrogatory: 


A. J. Pickford. 


Vorty-fifth Interrogatory: 


When, and how did Mr. Pickford report te vou 
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about what he found the facts in that behalf to 
ber 

Answer to Forty-fifth Interrogatory: 
He reported under date of August 21, 1911, by 
telegraph, his telegram being received here by 
me either late on the 21st, or on the 22nd of 
August, 1911. 

Forty-sixth Interrogatory: 
Have you a full, true and correct copy of the tel- 
egram which you say you received from Mr. 
Pickford late on the 21st of August, or on the 
22nd of August, 1911? If so, please produce it, 
identify it as an exhibit, attach it to, make it a 
part of, and return it with you deposition, and 
tell the Court where the original thereof is, if 
you know. 

Answer to Forty-sixth Interrogatory: 
I have. I have produced such copy, identified 
it as MicCallis Exhibit, attached 1t to,.made it 
a part of and return it with my deposition. The 
original of which my Exhibit F. is a photograph- 
ic copy ] have made a part of my deposition in 
the case of Ida M. Moats against New York Life 
Insurance Company in this Court, and filed it 
therewith. 

Forty-seventh Interrogatory: 
Js there any part of McCall’s Exhibit F that is 
not a part of the original message as received? 
If so, state what part is not a part of the origin- 
al message as received. 
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Answer to Forty-seventh Interrogatory. 
All that is printed and all that is in typewriting 
is a true copy of the original message as receiv- 
ed. The manuscript parts of the exhibit were 
not part of the original message. 

Porty-eigthth Interrogatory: 
In whose handwriting, if you know, are the man- 
uscript figures and words on the original of 
McCall’s Exhibit F, to-wit, the figures and 
words “8/22/11 Deny Liability J.” 

Answer to Forty-eith Interrogatory: 
In my handwriting. 

Forty-ninth Interrogatory: 
When and why did you put said writing on said 
original ? 

Answer to Forty-ninth Interrogatory: 
On the 22nd day of September, 1911, for the pur- 
pose of instructing the defendant's Division of 
Policy Claims, which is under my supervision, 
to deny hability on the Moats policies. 

l'iftieth Interrogatory: 
You may state whether or not you are familiar 
with the practice of Insurance Companies gener- 
ally in acting upon applications for insurance? 

Answer to Fiftieth Interrogatory: 
I am. : 

Iiftv-first Interrogatory: 
How did you gain that familiarity? 

Answer to Fifty-first Interrogatory: 
From the fact that I have all mv business life 
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been actively engaged in the business of life in- 
surance, having been in the employ of the defend- 
ant and actively engaged in such business since 
the year 1899, and given careful study not only 
to the practice of this Company but to the prac- 
tice of Companies generally on the questions that 
coine up in life insurance, particularly questions 
relating to the acceptance of applications. 

Fifty-second Interrogatory: 
From your knowledge of the general practice of 
life insurance comapanies, what would you say 
as to whether or not the application of any per- 
son would be accepted for insurance as applied 
for by Mr. Moats, as shown by McCall’s Ex- 
hibit A, if it were disclosed to the company be- 
fore acting upon the application that the appli- 
cant at the time of making application, and im- 
mediately prior thereto, was suffering from 
sleeplessness and nervousness and had con- 
sulted a physician for such disability ? 

Answer to Fifty-second Interrogatory: 
No responsible company would accept an appli- 
cation under such circumstances. 

Mifty-third Interrogatory: 

Based upon vour general knowledge and experi- 

ence in the business of life insurance, state whe- 

ther or not 1#itappeaned to a Lite Insurance 

Company at the time of acting upon an applica- 

tion for insurance that the applicant whose ap- 

plication was under consideration was at the time 
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of signing such application suffering from ner- 
vousness and sleeplessness, and that for a period 
of some time, say in the neighborhood of two 
months prior to the date of his application, he 
was suffering from sleeplessness and nervouness 
and was excitable, and had attended various re- 
ligious meetings at which he made excessive dem- 
onstrations of religious enthusiasm, how would 
such facts affect the action of an Insurance Com- 
pany in passing upon the application? 
Answer to Fifty-third Interrogatory: 
The Company would decline an aplication where 
such facts were disclosed. Under the rules that 
obtain in passing upon applications for insurance, 
no responsible Company would accept an appli- 
cation with knowledge of such facts. 
iifty-fourth Interrogatory: 
State, if you know, whether or not the disabili- 
ties described in the last question are found by 
experience to affect mortality, and if so, how, 
and are they material to the risk? 
Answer to Fifty-fourth Interrogatory: 
They certainly do affect mortality. They very 
decidedly increase mortality and impair the 
risk, and are material to the risk. 
(Sioned) JOHN C, MeGAgeie 
Subscribed in my presence and sworn to before me 
this 29th day of April, 1912. 
[Seal] (Siened) LOUIS H. CO@KE, 
Notary Public New York County, No. 108 
and my Commission Expires March 30, 1914, 
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[ McCall’s Exhibit A. ] 


4,258,252. 
4,258,253. 
PPeLICATION PO@HE NEW-YORK EIVE IN- 
SURMIYVEE COMPANY. 


1.A. Name of the person applying for insurance. 

NOTE—WRITE THE NAME IN FULL. 

George Scott Moats. 

B Residence: State, Oregon; County, Union; 
TowneNear Sunimervillle: Strect............ NOG. = 

C Place of business, Same Same; Name of 
jimi. No firm. 

D To what address shall notices of premiuni be 
sent? Summerville, Oregon. 

2. A Present occupation, Farming: 

B Other occupations if any. 

© State your exact dutiesam inl Retiring. 

Dee Are you married: Yes. 

pee Place of birth, Mlinois: 

beeace or Nationality, White 

C orn on 2 day Decemper, 1377: 


iy ree nearest Dintinday 33. 


4.A Are you now insured in any Company or So- 
cietgas (Answer “yesatom iio.” 
No. 
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B_ If so state in what Companies or Societies and 
Tie emo’ 11Suyed 1) Caeieete...........<2.2 

C Have you an application now pending in any 
Company or Society? 

No. 

D Ifso give mame of Company or Society ae 

5.A Has any Company or Society ever declined to 
issue a policy on your life? 

No. 

B Ji so, state name of Company or Socieiy = 

6. A Has any Company or Society ever issued, or 
offered to issue, a policy on your life differing from 
the one then applied for? 

No. 

B If so, state name of Company or Society, and 


Cae iuic WlalS eee... Se: 


7. A To whom shall the proceeds of the insurance 
applied for be payable in event of death? 

NOTE—GIVE CHRISTIAN NAMES IN FULL. 

Mrs. Ida May Moats, wife; George Albert Moats, 
son 12 years old. 

B Present residence, Summerville, @necone 

C Relationship to you. 

8. Sum to be insured, $10,000; $5,000Me Mirciiae 
May Moats. $5,000 to George Albert Moats, my son. 

2 Pol’s of $5,000 each. 
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Premium payable annually. 
Vi —_—_— waiver of premiums in case of perma~ 
nent total disability. 

On what table? 

NOTE— 

Strike out the rates and plans, not desired. 

Ordinary life. 

WiG.........0008 Premiums. 

Endowment, payawle We .....2-22..-.-. years. 

I agree as follows: 1. That the insurance hereby 
applied for shall not take effect unless the first premi- 
um is paid and the policy delivered to and received 
by me during my lifetime and that, unless otherwise 
agreed in writing the policy shall then relate back to 
and take effect as of the date of this application. 2. 
That any payment on account of the first premium 
before delivery of the policy to me shall be binding 
on the Company only in accordance with the Com- 
pany’s receipt therefor on the coupon receipt form 
duly filled out and detached from this application, 
which is the only authorized form of receipt for such 
duly filled out and detached from this application, 
has no authority to make, modify or discharge con- 
tracts, or to waive any of the Company’s rights or re- 
quirements. 

Dated at La Grande, Org., this l6th day of March, 
Oni. 

Signature of the person applying for insurance. 

(Gviaite the aanie aims) 
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George Scott Moats. 

Witnessed by H. P. Lewis, Agent. 

Dee GE OTE TES | eae eT 

910-486. 

Names and Residences of three intimate friends. 
iP livers, Cashier La Grande, Ore 

Deke Mekenzie, Summerville, Ono: 

Jee Cieate, Summerville, Ore: 


[McCall’s Exhibit A.] 
O C 106948 


STATEMENT TO BE SIGNED BY APPEIGC es 
UPON PAYMENT OF THE PREMIUITGE 
ANY PART THEREOF. 

Dated at La Grande, Org., March 16th) 19s 

| HEREBY DECLARE that I have paid touniaae 
Lewis, Two Hundred Sixty Eight 30|100 Dollars in 
cash, and that I hold his receipt for the same, made 
up, without alteration, on the receipt form detached 
from and corresponding in date and number with this 
Application. I assent to the terms of said receipt 

(Signature of Applicant) 

GEORGE SCOT Ties 

THIs BLANK. MUST ACCOMPANY (EV @iaa 

APPLICATION FOR INSURANCE OMB Eis 

Minne Or A WOMAN, 

Name Of ip pit@ait ieee. 

A GG es, 

Married? 
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Siete? 

Widow? 

(Erase the two not applicable.) 

rarer Na iilcrepeememeneiee esc... 2. cco ces coc Ss Shcecenee tees tes nee 

(If applicant is married or a widow, full maiden 
name must also be given.) 

HMRC CE vc, 2c a a es de occ scenes eee ca cteecescteexse’ 


Mr SwNGLE. 
1. Do you reside at home with your parents? 
i. 


2. If not, where and with whom? 
Za 


PevENRR TED. 
3. A. Is your husband living? 
ose 
B. If so, is he in good health? 


ey 
C. Give his age and occupation. 
‘S 


4.A. How much life insurance does he carry? 
4. A. 
B. In what companies? 


Be 


C. Hf he carries no insurance, why does he not in- 
sure? 


G. 
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5. A. How many children have you? Give age of 


each. 
5. A. 


B. If childless, how long married? 


leg 


IN ALL CASES ANSWER THESE QUESTIONS 


6. State your occupation fully. 


6. 


7. What income do you derive therefrom? 


8. Have you any other source of income? 


9. If so, state amount. 


10. Who will pay the premiums on this insurance? 


10. 


I HEREBY AGREE that the above answers shail 
form a part of my application to the New-York Life 
inicmmance Company dated at .......223) =e on 


rere eee Teer ee ee ee eer ere ee eee errr eer ee eee eee 
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Signature of the person applying for insurance. 
Witness. 


2400. May, 1909. 


Cashiers will fill out this blank correctly and dis- 
tinctly. 


RAN ES AND ADDRESSES OF EVERY AGENT 
TO WHOM THISSBUSINESS BBLONGS? 
AND HIS SHARE IN THE 2VieuNT 
OB PHEEOLICY. 


NAME. (IDUDI Ss: SHARE 
pie. Legis Oregon, Br. all 


AGENT TO WEOsET HE BUSINESS BELONGS 
BY GON DRAGCT, 


Do Do 


[McCall’s Exhibit A.] 


NOTICE TO MEDICAL EXAMINER: Use only 
black ink. 
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This examination is to be photographed. 

THIS EXAMINATION MUST BE MaASpi=g 
PRIVATE: NO AGENT OR THIRD FEE e 
BEING PRESEN 

To be filled out by the Medical Examiner only) 

ANSWERS MADE TO THE MEDICAT RS 
PON EI ee ee ie.........--.- 

In continuation of and forming a part of my Appli- 
cation for Insurance in the NEW-YORK LIFE IN- 
SURv ern CO, dated Mar. l6th, 1n 


1.A. What is your occupation? (Full details.) 

me Parmer. 

B. How long have you been engaged in your pre- 
sent occupation? 

B. 6-7 yrs. 

C. What was your previous occupation? 

Coy Merehant. 

D. Do you contemplate making any change, tem- 
porary or permanent, in your occupation? (If so, 
give full details.) 

DD Na 


2. Do you contemplate changing your residence, 
or making a journey, or is there any probability that 
you will do either? (If so give full details). 

No. 


3. In what States have you lived the last ten 
years, and which years in each. If outside the U. S., 
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in what countries, and which years in each?) 
Oregon. 


4. A. Have you now any connection, direct or in- 
direct, with the manufacture or sale of wines, spirits 
or malt liquors? 

A. No. 

B. Have you ever had any such connection? (If 
so, in either case, give full details.) 

Be Ne. 


5. A. What is your daily consumption of wine, 
spirits or malt liquors? 

i None. 

B. What has it been in the past? 

B. Not for years. Occasionally a little beer. 

C. Have you at any time used alcohol or drugs to 
excess? 

ee No. 


6. Have you ever raised or spat blood? (If so, 
give full details.) 
No. 


7. What is the name of the agent who induced you 
to make this present application? 
Mr. H. P. Lewis. 


8. A. Has any life insurance Company ever exam- 
ined you, either on an application for insurance or for 
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any other reason, without issuing a policy? (If so, 
state name of Company). 

A. No. 

B. Has any Life Insurance Company ever issued 
or offered to issue a policy on your life different from 
the one applied for? (If so, state name of Company, 
and give particulars.) 

Bae Nis 


9. Have you ever had or suffered from any of the 
following diseases? Answer “Yes” or “No” to each 
part of this query below. (Give explicit answers and 
particulars in each case—the Examiner should satis- 
fy himself that the applicant gives FULL and CARE- 
FUL ANSWERS to this question. 

“Ves” or “No”; Name of Disease; No. of Attacker 


Dates Duration; Seventy pitesults: 
A. Ofthe Brain or Nervous System? 
No. 
B. Ofthe Eleareor Limes? 
C. Of the Stomach, Liver, Kidneys or Bladder? 


D. Of the SkinMinddeHaror Byes: 


E. Rheumatism or Gout? 


10. A. Have you ever suifered from any disease 
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not mentioned above? 
pee Nothing excepr enppe and acute dysentery. 
B. Have you ever had any accident? 
B. No. 


11. A. Have you been under the care of or consult- 
eda physician concerning yourself for any cause with- 
in five years? 

Howe Once3d yas. ager 

B. If so, for what ailment; name and address of 
physician? 

Bb. Aspain intiebacke.|, Molitor, La Grande, 


a. os SF Fy oF 
. Se CG 7; 4 3 2 
fe =s 5 2 o > ae = 
ee a 
3 ES 8 S) 99 a0 
a = B = o 
_  & = = 
og 8 = 
12 BAMILY : Janes : ‘ 
RECORD. : ess 
Cather nae iirere 84 good | 
Mother =e. 69 good 
( 47 good 
( 45 good 
( 44 good 
Bo ——_— ( 35 good 
( 36 good 
( 3l good 
( 24 good 
Si - ( 45 good | 
( 42 good | 
Cholera 


6 Mo. Infantum 
NOTE.—In case death was not due to acute disease, give details 

of last illness, and, in case of parents, the year of death. 
Ages. attained by  Father’s Father’s Mother's Mother’s 
Grandparents........ Father 92 Mother Old Father Old Mother Old 


A. Is any person in your immediate houshold now 
or within two Years been ill with consumption? 


Ze UNO. 
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B. Or has any one of them recently died of that 


disease? 
B. No. 


T declare, on behalf of myself and of any person who 
shall have or claim any interest in any insurance made 
hereunder, that I have carefully read each and all 
of the above answers, that they are each written as 
made by me, that each of them is full, complete and 
true, and that to the best of my knowledge and belief 
I am a proper subject for life insurance. 

I expressly waive, on behalf of myself and of any 
person who shall have or claim any interest in any 
policy issued hereunder, all provisions of law forbid- 
ding any physician or other person who has attended 
or examined me, or who may hereafter attend or ex- 
amine me, from disclosing any knowledge or informa- 
tion which he thereby acquired. 

Signature of the person applying for insurance. 

GEOPS, MOA wr 
GEORGE SCOTT MOA 

Witnessed by H. L. Underwood, M. D., Medical 

Examiner. 


911-31 


For filing 

DO NOT Wai 

On thisiconner 

(To be filled out by the 


Medical Examiner only.) | 
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MED CARE VAMINER’S REPORT. 


13. Rate of the pulse (while seated) 72; Its charac- 
ter? Normal. 


if Age? 33 yeaneDocemice as given seem cor- 
Geen: Yes. 


I>. Exaet leieites feet 914 in. Exact weight, 
187% lbs. Girth of chest at fourth rib, 39 im. Girth 
of abdomen at umbilicus, 36 in. 


16. How well do you know applicant? Not previ- 
ously. 

17. Complexion, Florid; Color of Hair, Brown; 
Eyes, Brown. 


18. Is applicant’s general appearance healthy? 
OS: 

19. Is applicant deformed, No; lame or maimed? 
No. 

ZO" Is applicant a Gaweasian’? Yes. 

(If not, what is applicant’s race?) 


21. Hasapplicant recently gained weight? (If so, 
how much and to what is it due?) No. 

22. Has applicant recently lost weight? (If so, 
how much and to what is it due?) 

No—possibly a few pounds. 
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23. Is applicant's build a family characteristic or 
an individual characteristic? Family Characteristic. 
24. Are there any marks of smallpox or of suc- 


cessful vaccination? Yes. 


4,258,252. 
4,258,253. 
25. Do you find after careful enquiry and physical 
examination, any evidence of past or present disease? 
(If so, give full details.) 
A. Of Brain or Nervous System? 


A, No. 

B. @f the Heartor Lungs: 

ie NO; 

C. Of the Stomach or any of the Abdominal Or- 
gans? 

CeaNo: 

D. Of Rheumatism or Gout? 

ie No: 

©. Of the*Skin, Middle Ear, Eyes, Or aify parcon 
the body? 

ie No: 


26. A. Does chemical examination of the appli- 
cant’s urine show albumen or sugar (even in traces) 
or any abnormality? 

BING. 

B. State specific gravity, and if it is below 1015 or 
above 1025, give your opinion below as to the cause. 


B. 1024. 
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C. Has applicant ever had any genito-urinary ail- 
ment? (Syphilis—Stricture, &c.) (If so, give full de- 
tails.) 

Gy No: 


IF A WOMAN. 
27.D. Number of children had, if any? 


i, 

BK. Agesof those limmer 

le 

F, Is she now pregnant? 

F, 

G. Have her pregnancies and labors been normal? 

G: 

H. Has she passed the climacteric? 

Joke 

J. Has she ever had any disease peculiar to her 
sex? 

il 


28. Have you ever seen the applicant under the in- 
fluence of alcohol or drugs? 

me No. 

B. Do you know or suspect, that the applicant is 


now, or ever has been, intemperate? 
ina NO, 


29. Considering the amount of insurance which 
applicant already carries, is the amount applied for in 
accordance with the applicant’s apparent means and 
surroundings? 
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30. Is there anything about the applicant’s char- 
acter, residence, mode of life or occupation which 
would render the risk in any way undesirable? 


No. 


31. Have you reviewed all answers in this Report; 
and are you sure they are clear and complete? (Any 
erasures or alterations should be initialed by the Ex- 
aminer. ) 


Yes. 


32. Do you believe that the applicant has given 
full and true information in all respects? 
Mies 


I certify that I have carefully examined Geo. Moats 
of Summerville, Oregon, in private at La Grande, Ore, 
this 16th day of March, 1911, for an insurance of $10,- 
000 on the applicant’s life; that the applicant’s “An- 
swers made to the Medical Examiner” on the other 
side of this sheet are in my handwriting and are ex- 
actly as made by the applicant to me, and that the ap- 
plicant signed them in my presence. 

H. L. Underwood, M. D., La Grande, BO ye 
diress, 


The Exaniinerwserequested to seididinecemiourmn 
Company in New York City any information which, 
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for any reason, he prefers not to embody in this re- 
port. Hecan also mail this report direct to the Com- 
pany if he prefers. 


SPECIAL NODIGEAROGaMEDICAL EXAMIN- 
ER.—The attention of the Medical Examiner its call- 
ed to the fact that policies issued by this Company 
are free from all restrictions as to residence, travel or 
occupation, and are incontestable after one year. Ev- 
ery endeavor should be made, therefore, to make this 
report as complete and precise as possible; the object 
being to give the Home Office a pen picture of the ap- 
plicant as he presents himself to you. If in addition, 
therefore, you know of any fact, or have any impres- 
sion not expressed above, that in your judgment 
would probably influence the Home Office in its esti- 
mate of the risk, please note it below. 


EDDITIONAL RE Meakdes: 
{McCall’s Exhibit B.] 


Mar, 27.) 00ine 
HOME OFFICE MEMORANDUM. 

This Memo must be attached OVER all the papers 
of the Application to which it refers, and must not be 
detached therefrom. All memoranda must be care- 
fully typewritten, dated and initiated. 

tee fF. EI. 100-15: 

Neale. .....:-::25 

Ocenp n 15. 

PV OUCS ....vcvsl 

Heli Give), 2....:. 92 es. 
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peer Tl, .....: eee eee. 
Race |70| 
Policy No. 
4,258,252. 
OZ 00,290) 


Branch Offices must be careful to fill in the infor- 
mation herein called for, before forwarding applica- 
tion to Home Office, otherwise the application will 

. be suspended for particulars. 

Mena, 2 :307P. M1. 

X Name of Insured. 

GEORGE SCOTT MOATS. 


Dateiol Birth, Dec. 2nd, 1877, Age, 33. Anion 
$10,000. 


Residence: State, Ordgon. Cotimty, Unions (Gime 
Town or Village, Summerville. 

Post Office Address, Where the Premium Notices 
are to bejsent. 

State, Oregon. County, Union. City, Bown or Val 
lage, Stmmmacr@ille. Street, X®. No., X. 


l IDA MAY MOATS, wife, and GEORGE AL- 
BERT MOA TSe-ou 
(2) Name o1 Beneticiany. 


Date 3]18]11 Application received at Oregon Branch 
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@inice. 


3|18]11 Memorandum for Inspection sent out G. L. 


Wate Mar, 23, GE CEIVED-INVOICED) 
(NO RECORD-INS. ) 

Bia, 23, 2 P. Wendie sss: 

2201911, ADVISE Deir R CENT M 70 CLE, 


FORWARDED POL. NO. AS Paya Se. 


PEAR, 24, 191) REP eee TO CLASS COM. 
oja amt (Rule) A. Bergholz. 


MAR. 24, 1911, Amt OK WS. 


PR. 25, HO Chan ey DIV, POL. IS- 
Sews THIS DAY. 


er A 


Pak. 27, 19M PORW AMRDED POL. NO. 4,258,- 
292, 4,258,253 AS ADVISED Subj. Amend 3 & 8 M. 


de 7, 1911 ey NOw42 APR. 17, 1911, 
(Pee BY NOW, 


DEAD, 


9/14/11 Dr. Vander Poel wrote Dr. F. V. Brooks 
sent 9|14 H. R. Brown, Jr. 
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10|5|11 See letter filed herewith. H.R. Brown, Jr. 


THE ONE USING LINE ABOVE, MUGiI ai 
TACH COREG atON SHEET: 


2065. Jan., 1909. 


INSURANCE STATEMENT. 


Return Paid 

Number Amount Plan Premium Insurance or Agents 
uy, Commenced Extended 
or all to 


SE SR A 


NCENIE AS eae a eon ans 

ec Fai Ae eee)? 

INGetamtpS Kat Gs. oo. occas en ee 

1 SACE 1S a eae tare eee : a. 
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{[McCall’s Exhibit C.] 
O C 106948 
RECA DED) Teo on. 


IS) iL UP TRSIBW WOO) cadet ene eee eee eee eee 
Dollars, in connection with his application for insur- 
ance in the New-York Life Insurance Company said 
application corresponding in date and number with 
this receipt and containing said applicant’s declara- 
tions that he has paid the sum hereby receipted for, 
and that he assents to the terms of this receipt, as 
follows, to wit: 

FIRST. That if a policy be delivered on said ap- 
plication, said Company shall accept this receipt as 
cash towards the payment of the first premium on 
said policy. 

SECOND. That if the Company fails to offer to 
deliver a policy on said application within sixty days 
from this date, and if such failure is not attributable 
to the applicant's neglect or refusal to comply with 
the company’s rules, regulations and requirements as 
to medical examination and other customary require- 
ments in acting upon applications for insurance (and 
only in this event) the Company will return said sum 
to the applicant upon surrender of this receipt, other- 
wise the payment will be retained by the Company in 
consideration of the trouble and expense incurred on 
account of the application. 

THIRD. That if said Company within sixty days 
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from this date offers to deliver to said applicant a pol- 
icy of insurance, on the plan applied for, and said of- 
fer is refused, then said Company shall retain said 
sum in consideration of the trouble and expense it 
shall have incurred on account of said application. 

FOURTH. That this receipt will not be validiig: 
any sum in excess of the sum declared by said appli- 
cant in his said application to have been paid. It will 
not be valid if issued after DEC. 31, 1911. It will not 
be valid if any erasures or additions have been made 
in the printed form. 

FIFTH. That this receipt is non-negotiable and 
cannot be assigned or transferred. 

(Agent must sign here.) 


[McCall’s Exhibit D.] 


No. 4,258,252-3. 
ient Div. Pol. issues by |. S, Cols 
IN th oie NMi@aits......2 
DIVISION OF POLICY ISSUES, 
NEY-YORK LIFE INSURANCE COMEALe 
346 & 348 Broadway, New York. 

Received Apr ei) 4 POM. 

Policy Issues. 

The NEW-YORK LIFE INSURANCE COR 
PANY will please accept the following answers in 
heu of the answers to the corresponding questions in 
my application for insurance, dated the 16th day of 
Mai. (Oil 
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QUESTION No. 
Bom 2nd day ot December, 18/7. 
Age nearest birthday 33. 


@ErSTION Nors 
Sum to be insured $10,000 in 2 policies of $5,000 


each. 


OST OM Nc. 


~~ 


‘(QUESTION No..ceeeseee--- 


And I hereby agree that the above answers shall 
form a part of my said application for insurance, the 
agreements in which I hereby renew and confirm, 
and shall apply to any Policy issued thereon. 

Dated Mar. 25th wiOlle 

Witness X Ida Moats. 

Sig. name in full. 

GEORGES COTMUMICGATS, Applicant. 

Forwarded from Oregon Branch Office 4|8, 1911. 

M. MAXON, 
EK 
Cashier. 
ZoowO@ct.. 1903, 
(Endorsed on back). 
DIVISION OF 
@uedk, 17,1911. 
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Files and Records. 
Apr. 17 O ie imedipy No. 34. 
74 


STATE Oro EGON, 
County of Union—ss. 


I, Ed Wright, County Clerk and ex-officio Clerk ot 
the County Court, of the State of Oregon, 1orume 
County of Union, which is a Court of Record, and a 
keeper of the Seal thereof, do hereby certity that Gem 
T. Cochran, whose signature is affixed to the fore- 
going instrument was at the time of signing the same 
a Notary Public in and for said County and State, and 
that he is duly authorized and empowered to take 
such acknowledgement and that full faith and credit 
are due to his official acts. I further certify that the 
foregoing instrument was executed and acknowledg- 
ed according to the laws of this State, and that I be- 
lieve his signature to be true and genuine. 


IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed the seal of said County and 
Court at La Grande, in said County and State, this 
26 day ons)iime, ee 1. O11 

{2 DeVere Gola alie 
County Cleme 
( See ) 
( COUNT IC @ Ui sias: 
( UNION COU me) 
GSTATE OF OREGON) 


By C. J. Seviber, Bepum 
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imeceived [iljiy esl Oo A. M. 
Policy Claims Division. 
EMOOrS OF isavivnk 
Ceti tes STATEMENT No. 1. 

(Before making out this statement, read carefully 
the special instructions on the other side.) 

l. No. of Policy, 4,258,252; Date of Policy, March 
17th, 1911; Amount, $5,000. 
2. Name of deceased in full. 

George Scott Moats. 

pecsidence- 

a. When policy was issued. 

ae ouininerville, Orecom 

Dame tine Or deauhe 

b. Summerville, Oregon. 

4. When was residence last changed? 

lever years, 22md day ci this june. 
Occupation: 

a. When policy was issued. 

a. Retired farmer. 

Db. At time Oden 

be Retired tarimers 


6. Wate of birtir 
December 2nd, 1877. 
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7. Place on bain 

Mount Erie, Illinois. 

8. State the source from which date of birth was 
obtained. 

NOTE.—The Family Record, Certificate of Birth 
or other writings should be referred to. 

Family Record. 

9. a. Place of death. 

de Salem Orecon. 
Date of death. 
14th day of June, 1911. 


ae 


10. Name and residence of every physician who at- 
tended deceased during the year prior to death. 

Driv Loughim, La Grande, Org: 

Die, lamiesie, Salem, Oregon: 

11. In what other companies and for what amounts 
was life of deceased insured? 


No other. 


12. In what capacity, or by what title, do you claim 
this insurance? 
As wife and Beneficiary. 


13. What was your age at your last birthday? 
41 years. 
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Dated at La Grande, Oregon, this 28” day of June, 
eile 
Signature, Mrs. Ida M. Moats. 
Post-fie@estqlaie soe eee. we. 


SlAlE OF OREGOM 

County of Union—ss. 

On this 28th day of June, 1911, personally appear- 
ed before me the above-named Mrs. Ida M. Moats, 
and having subscribed the same before me, thereupon 
made oath that the foregoing statements and answers 
made by her are true to the best of her knowledge and 
belie 

(Seal: | CreOnm i, COCHRAN: 

Notary Public for Oregon. 

The statement must be sworn to before an officer 
‘duly authorized to administer oaths, and his author- 
ity and the genuineness of his signature must be at- 
tested by the Clerk of a Court of Record, under his of- 


ficial seal. 
(Indorsements on Back.) 


OILIC Y No, 4.258,252: 


PRO@ES Or DEATH 
Submitted to the 
NEW YORK LIFE 


Insurance Company. 
346 & 348 Broadway, New York. 
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SAT EMENT No. 1: 


i er I EE 


464. Nov., 1907. U. S. 
SEReCIAL INS TRUCOS: 

STATEMENT No. 1 must be made by the person 
to whom the insurance is payable. If there is more 
than one beneficiary, all may join in one statement, 
or a separate blank will be furnished for each if desir- 
ed. : 

When a Policy is payable to the legal representa- 
tives of the insured, the statement must be made by 
and executor or administrator, a certified copy of 
whose appointment and authority must be furnished. 

When a Policy is payable to a named beneficiary of 
full age, the statement must be made by such bene- 
ficiary. 

When a Policy is payable to a minor, the statement 
must be made by a guardian, a certified copy of whose 
appointment and authority must be furnished. 

When a Policy has been assigned, the statement 
must be made by the assignee, and must be accom- 
panied by the original assignment, or a certified copy 
thereof. In the latter case, the original assignment 
must be surrendered with the Policy when the claim 
is paid. 

When a Policy was payable to:a named beneficiary, 
and by the death of that beneficiary has become other- 
wise payable, a statement, duly certified, must be fur- 
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nished giving the place and date of death of the de- 
ceased beneficiary. 

When a Policy or any part of it, is payable to “chil- 
dren” in general, a statement, duly certified, must be 
furnished, giving the names and dates of birth of all 
the children. If any have died, the statement must 
give the date of death, and must also state whether 
they died unmarried, intestate, and without issue. 


STATEMENT No. 2 must be made by the physi- 
cian in attendance during the last illness of the de- 
ceased, and must be entirely in his handwriting. 

When a coroner's inquest has been held, a copy of 
the verdict, duly certified, must be furnished with 
this statement. 


STATEMENT No. 3 must be made by a respons-. 
ible householder, intimately acquainted with the de- 
ceased, and not interested in the claim. 


All of the statements must be sworn to before an 
officer duly authorized to administer oaths, and his 
authority and the genuineness of his signature must 
be attested by the Clerk of a Court of Record, under 
his official seal. 


Ievery question must be distinctly and fully an- 
swered, and the Company reserves the right to re- 
quire further information should it be deemed neces- 
sary. 
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The intervention of any third person is not neces- 
sary for the collection of an approved claim, and the 
payment of a commission to any person for services 
in regard to such claim is unnecessary. 


[McCall’s Exhibit E.] 


PROOFS OF Dinar. 
CLAIMANT'S STATEMENT Tiga 
(Before making out this statement, read carefully 
the special instructions on the other side.) 


1. No. of Policy, 4,258,253. Date of Policy, Manxgh 
17th, 1911. Amount, $5,000. 

2. Name of deceased in full. 

George Scott Moats. 

5. Residence: 

a. When policy was issued. 

a. Summerville, Oregon. 

b. At time of death. 

by Suminerville, Ofegon. 


4, When was residence last changed? 
Eleven years ago, 22 day of this June. 
5. Occupation: 

a. When policy was issued. 

a. Retired farmer. 

b. At time of death. 

b. Retired farmer. 


6. Date of birth: 
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December 2nd 1877. 


Zee lice ot pimue 

Mount Erie, Illinois. 

8. State the source from which date of birth was 
obtained. 

NOTE.—The Family Record, Certificate of Birth 
or other writings should be referred to. 

Family Record. 

Pea) Place of death 

ae Salem, Oregons 

b. Date of death. 

b. 14th day of June, 1911. 

10. Name and residence of every physician who 
attended deceased during the year prior to death. 

im). W. Loughlin, PaiGrande, Oreeon. 

Dina. Lamiesic, Salem, Oregon: 

11. In what other companies and for what 
amounts was life of deceased insured? 

No other. 

12. In what capacity, or by what title, do you 
claim this insurance? 

As wife and Guardian of George A. Moats. 


13. What was your age at your last birthday? 
41 years. 
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Dated at La Grande, Oregon, this 28th day of June, 

tort. 
Signature, IDA"M. W@r Ts 
Post-Office Address, Summerville. 
Guardian of George A. Moats. 
OAT El: 
SPATE OREGON, 

County of Union—ss. 

On this 28th day of June, 1911, personally appeared 
before me the above-named Ida M. Moats guardian 
of George A. Moats, and having subscribed the same 
before me, thereupon made oath that the foregoing 
statements and answers made by her are true to the 
best of her knowledge and belief. 

[Seal.] GEO. T. COCEURGSN 

Notary Public for Oregon. 

The statement must be sworn to before an officer 
duly authorized to administer oaths, and his author- 
ity and the genuineness of his signature must be at- 
tested by the Clerk of a Court of Record, under his of- 
ficial seal. 

(Endorsements on Back.) 
POLICY NO. 4,258,253. 


PROG. OF DEAE: 
Sumitted ™totiae 
NEW VORK Liisa 
Insurance Company. 
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346 & 348 Broadway, New York. 


a 


SEE NT No. 1. 


RS 


464. Nov. 1907, U.S. 
SPECS RU CTIONS. 

STATEMENT No. 1 must be made by the person 
or persons to whom the insurance is payable. If there 
is more than one beneficiary, all may join in one state- 
ment, or a separate blank will be furnsihed for each 
iedesinred. 

When a Policy is payable to the legal representa- 
tives of the insured, the statement must be made by 
an executor or administrator, a certified copy of 
whose appointment and authority must be furnished. 

When a Policy is payable to a named beneficiary 
of full age, the statement must be made by such bene- 
ficiary. 

When a Policy is payable to a minor, the statement 
must be made by a guardian, a certified copy of whose 
appointment and authority must be furnished. 

When a Policy has been assigned, the statement 
must be made by the assignee, and must be accom- 
panied by the original assignment, or a certified copy 
thereof. In the latter case, the original assignment 
must be surrendered with the Policy when the claim is 
paid. 

When a Policy was payable to a named beneficiary, 
and by the death of that beneficiary has become other- 
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wise payable, a statement, duly certified, must be fur- 
nished, giving the place and date of death of the de- 
ceased beneficiary. 

When a Policy, or any part of it, is payable to “chil- 
dren” in general, a statement, duly certified, must be 
furnished, giving the names and dates of birth of all 
the children. If any have died, the statement must 
give the date of death, and must also state whether 
they died unmarried, intestate, and without issue. 


STATEMENT No. 2 must be made by the physi- 
cian in attendance during the last illness of the de- 
ceased, and must be entirely in his handwriting. 

When a coroner’s inquest has been held, a copy of 
the verdict, duly certified, must be furnished with this 


Statement. 


STATEMENT No. 3 must be made by a responsi 
ble householder, intimately acquainted with the de- 
ceased, but not interested in the claim. 


All of the statements must be sworn to before an 
officer duly authorized to administer oaths, and his 
authority and the genuineness of his signature must 
be attested by the Clerk of a Court of Record, under 
his official seal. 


Every question must be distinctly and fully an- 
swered, and the Company reserves the right to re- 
quire further information should it be deemed neces- 
sary. 
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The intervention of any third person is not neces-~ 
sary for the collection of an approved claim, and the 
payment of a commission to any person for services in 
regard to such claim is unnecessary. 


SPATE OF OREGON, 
County of Union—ss. 


I, Ed Wright, County Clerk and ex-officio Clerk of 
iewcounty Court oramesorare of Oregon, tor the 
County of Union, which is a Court of Record, and a 
keeper of the Seal thereof, do hereby certify that A. 
C. Williams, whose signature is affixed to the forego- 
ing Proof of death was at the time of signing the 
same a Notary Public in and for said County and 
State, and that he is duly authorized and empowered 
to take such acknowledgement, and that full faith and 
credit are due to his official acts. I further certify 
that the foregoing instrument was executed and ac- 
knowledged according to the laws of this State, and 
that I believe his signature to be true and genuine. 


PO WITNESS WHEREOF, I have hereunto set 
my hand and affixed the seal of said County and 
omit at La Grande, in said Cotmty and State, this 
Eorday ot July, A. Dy 1911. 

Ep WRIGHT, 
County Clerk. 
SIEJAIL, ) 
@ecQOUNTY COURT ) 
) 
) 


( UNION COUNTY 
( STATE OF OREGON 
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[ McCall’s Exhibit E. ] 


NOTE.—This Statement must be entirely in the 
handwriting of the Physician. 
PROOFS OF Diwan. 

PHYSICIAN'S STATEMEND AG 

(Before making out this Statement, read carefully, 
the Special instructions on the other side.) 

1. Name of deceased in full. 

George Scott Moats, 

2. How long had you known deceased? 

Simee Wlarch 16, 1911. 

3. Where did deceased reside at time of death 

Oregon Insane Asylum, Salem, Ore. 

4. What was deceased's former residence? 

Summerville, Or. 

5. What have been deceased's several occupations 
to your knowledge? 

Soldier and farmer. 

6. What was the age at death? 

About 34 years........ months........days. 

7. State as accurately as you can the following 
facts in regard to deceased’s personal appearance: 

Height? 5 feet 10 inches. Color of Hair? Dark. 
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Approximate weight in health? 190 Ibs. Color of 
eyess Dark. 

& a. Place of deat 

a. Salem, Oregon. 

be Date of death: 

be About [ume waa oly. 

9. How long had vou been the medical attendant 
or adviser of deceased ? 

Sinec Wilarch Loti 

10. a. For what diseases did you treat or advise 
deceased prior to last illness? 

a. Nervousness and sleeplessness. 

b. lve date, duration and result of each. 

be wich. |60h. 


ll. a. What disease was the immediate cause of 
death? 

a. Dont know. 

b. How long in your opinion, did deceased suffer 
from this disease? 

dD. 


12.a. From what other important diseases, if any, 
did deceased suffer? 
“. None, that I know of. 


bh. Give as nearly as you can, the duration of each 
one. 
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b. 
Received Aug. 1, 1911. 9 A.M. 
Policy Claims Division. 


13. When were you first consulted by deceased, 
or by any relative or friend, for the affection)jwiiem 
either directly or indirectly caused death? 

March 16th, 1911. 

14. Was there any special cause, direct or indirect, 
for the death, in the use of alcoholic beverages, occu- 
pation, or residence of deceased? 

None. 

15. For how long a time was deceased confined to 
the house, or prevented from attending to business? 

This man had been in asylum before his death. 

16. a. Was there a coroner’s inquest or a post- 
mortem examination on the body of deceased? 

a. I don’t know. 

b. Ifso, which, by whom, and with what result? 

b. 

17. Did any other physicians attend deceased dur- 
mg last illness? Ifso, give name and address of each. 

Physicians at Salem Asylum attended him in last 
illness. 

18. a. Where did you receive your medical educa- 
tion? 

a. Bowdoin Medical School. 

b. What is the date of your graduation? 

b. 1900. 

Dated at La Grande, Or., this 26 day of [ube ae 
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Signature fAMIES W.- LOUGHLIN, M.D., 
Post-Office Address, La Grande, Or. 
OATH. 


SATE OF ORECOMW 

County of Union—ss. 

On this 26 day of July, 1911, personally appeared 
before me the above-named James W. Loughlin and 
having subscribed the same before me, thereupon 
made oath that the foregoing statements and answers 
by him made are true to the best of his knowledge and 
belief, and that no material fact has been concealed 


from the Company. 
wee VILLI A Ms, 


Notary Public for Oregon. 

The statement must be sworn to before an officer 
duly authorized to administer oaths, and his author- 
ity and the genuineness of his signature must be at- 
tescea by the Clerk of a Comm of Record; under his 


official seal. 
(Endorsed on Back.) 


POLICY We: 


RR RRR RR A 


PRO@ES OF Dia TE. 
Submitted to the 
NEW Y ORIS lel PE 
INSURANCE COMPANY 
346 and 348 Broadway, New York. 


182 New York Life Insurance Co. 
Sie N DT Nox 2 


464. June, 1909, U.S. 
Se OeIAL INS TRUCIIGNS 
STATEMENT No. 2 must be made by the physi- 
cian in attendance during the last illness of deceased, 


and must be entirely in his own handwriting. 


In answer to Questions 9, 10, 11 and 12, a full state- 
ment of each Pathological Process, especially as to 
its DURATION and RESULTS, should be given: 

Where death is the result of Accident or Injury, the 
word LESION may be understood to replace the 
wend DISEASE, in Ouestion 3. 

Such indefinite terms as Heart Failure, Exhaustion, 
and the like, should be avoided, unless full details are 


added. 


Where the spaces provided for the answers are 
too small, such details as seem desirable should be 


given below. 


The statement must be sworn to before an officer 
duly authorized to administer oaths, and his authority 
and the genuineness of his signature must be attest- 
ed by the Clerk of a Court of Record, under his offi- 


cial seal. 
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When a coroner's inquest has been held, a copy of 
the verdict, duly certified, must be furnished with this 


statement. 


Every question must be distinctly and fully an- 
swered, and the Company reserves the right to re- 
quire further information should it be deemed neces- 


sary. 


The intervention of any third person is not neces- 
sary for the collection of an approved claim, and the 
payment of a commission to any person for services 


in regard to such claim is unnecessary. 


AD IDIeen e Viksb is TANS: 

STATE OF OREGON, 

County of Marion—ss. 

INGE 4alep 

ik. D. ALLEMB@omwntpeClerk and Clerk of the 
County Court of the State of Oregon, in and for said 
Goimmty; said court beime a Courtot Record, do here- 
by certify that R. B. GOODWIN, whose name is 
subscribed to the Certificate of Proof or Acknowl- 
edgement of the annexed instrument and _ thereon 
written, was at the time of taking such proof or ac- 
knowledgement, a Notary Public in and for said 
County, dwelling in said County commissioned’ and 
sworn and duly authorized to take the same, and to 
take a certificate and Acknowledgement of Proof of 
Deeds to be recorded. And further that I am well 
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acquainted with the hand writing of said Notary, and 
verily believe the signature to said certificate of proof 
or acknowledgement is genuine, and that the same is 
taken and executed according to the laws of the State 
of Oregon. 

IN TESTIMONY WHEREOF, I have heremna 
set my hand and affixed the seal of said Court, this 
29 day of June, A. D., 1911. 

R. D. ALE 


[ McCall’s Exhibit E. ] 


NOTE.—This statement must be entirely in the 
handwriting of the Physician. 
PROOES OF Wri 

PHYSICIAN’S STATEMENT Nome 

(Before making out this Statement, read carefully 
the Special Instructions on the other side. ) 

[2 Wemie of deceased inviull. 

George >. Moats. 

2. How long had you known deceased? 

Since Apmis! o 1 1. 

5. Wheteldidideceased reside at tumeor death: 

Residence, Summerville, Oreg. Died at asylum. 

4. What was deceased’s former residence? 

Other than in Question 3 unknown. 
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5. What have been deceased’s several occupa- 
tions to your knowledge? 

Pariner. 

6. What was the age at death? 

SOEYCATS 222.8 Tidenme liars ee days. 


7. State as accurately as you can the following 
facts in regard to deceased’s personal appearance: 

Height? 5 feet 9inches. Color of hair? dark. Ap- 
Mroxunate weightine sealhr, 1/0 lbs. Color ot eves? 
Brown. 

oman Elace oi deaun 

a. State Insane Asylum of Oregon. 

De Dateoimdeath 

Pee june lathes 

9. How long had you been the Medical Atendant 
or adviser of deceased? 

ast time iron june Mth IOlMeto date ot dean. 


10. a. For what diseases did-you treat or advise 
deceased prior to last illness? 

a dhisanity tromeple lc 1911, to May 9th 1a 

b. Give date, duration and result of each. 

bee ate aS Above mecon ered: 


11. a. What disease was the immediate cause of 
death? 
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a. Delirium collapse following acute maniacal ex- 
citement. 

b. How long, in your opinion, did deceased suffer 
from this disease? 

b. Became maniacal shortly after admission. 


12.a. From what other important diseases, if any, 
did deceased suffer? 

an None, 

b. Give, as nearly as you can, the duration of each 
Cine: 


b. 

13. When were you first consulted by deceased, 
or by any relative or friend, for the affection which 
either directly or indirectly caused death? 

First commitment to Asylim, Ap lo, 190 

14. Was there any special cause, direct or indirect, 
for the death, in the use of alcoholic beverages, oc- 
cupation, or residence of deceased? 

No. 

15. For how long a time was deceased confined 
to the house, or prevented from attending to busi- 
ness? 

3 days. 


16. a. Was there a coroner's inquest or a post- 
mortem examination on the body of deceased? 


A Ney 
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b. Ifso, which, by whom, and with what result? 
b. 


17. Did any other physicians attend deceased dur- 


ing last illness? If so, give name and address of each. 
No. 


18. a. Where did you receive your medical educa- 
tion? 
a. Oregon, Chicago, Ill; New York City. 
b. What is the date of your graduation? 
i, ETO Yas 


Dated at salemp~Oraimiez tlh day on june, 1911) 
Sica. PANIES E. 
Post-Office Address, Salem, Oregon. 
OAGET, 
pilath OF OREGON, 

County of Marion—ss. 

On this 29th day of June 1911, personally prepared 
before me the above-named A. E. Tamiesie, and hav- 
ing subscribed the same before me, thereupon made 
oath that the foregoing statements and answers by 
him made are true to the best of his knowledge and 
belief, and that no material fact has been concealed 
from the Company. 


( IReEMMeero DIK © 
( NOTARY ) 
( SEAL ) 
( Eup uie ) 
( STATE OF OREGON ) “mia 
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B. R. GOOUEG 
Notary Public for Oregon. 

Salem, Oregon 

The statement must be sworn to before an officer 

duly authorized to administer oaths, and his author- 

ity and the genuineness of his signature must be at- 

tested by the Clerk of a Court of Record, under his of- 
ficial seal. 

(Endorsement on Back.) 
POLICY We. 


PROOFS OF Wie rir 
Submitted to the 
NEW Y ORIG iniz 
Insurance Company, 
346 and 348 Broadway, New York. 


SLATE MEMP ING. 2: 


Ap ite LOWS ME ae 
Si OWA tive TRUCTIONS: 
STATEMENT No. 2 must be made by the physi- 
cian in attendance during the last illness of deceased, 
and must be entirely in his own handwriting. 


In answer to Questions 9, 10, 11 and 12, a full state- 
ment of each Pathological Process, especially as to 
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its DURATION amd RESULTS, should be given. 


Where Death is the result of Accident or Injury, 
the word LESION may be understood to replace the 
word DISEASE, in OWestion 8. 


Such indefinite terms as Heart Failure, Exhaustion, 
and the like, should be avoided, unless full details are 
added. 


Where the spaces provided for the answers are too 
small, such details as seem desirable should be given 
below. 


The statement must be sworn to before an officer 
duly authorized to administer oaths, and his authority 
and the genuineness of his signature must be attest- 
ed by the Clerk of a Court of Record, under his offt- 
cial seal. 


When a coroner's inquest has been held, a copy of 
the verdict, duly certified, must be furnished with this 
statement. 


Every question must be distinctly and fully an- 
swered, and the Company reserves the right to re- 
quire further information, should it be deemed neces- 
Saty. 


aitie interventionsen any third person is not neces 
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sary for the collection of an approved claim, and the 
payment of a commission to any person for services in 
regard to such claim is unnecessary. 


AD DIMMONAL DEW Anes: 
[McCall’s Exhibit E. | 


BROOhS OF DEATH. 
FRIEND’S STATEMENT NiGee 

This statement must be made by a person of legal 
age, intimately acquainted with, but not related to 
the deceased, who is not interested in the claim, and 
has seen the remains. 

1. Name of Deceased in full. 

George Scott Moats. 

2. How long have you known deceased? 

About 10 years. 

3. Where has deceased resided during your ac- 
quaintance? 

Summerville, Oregon. 

4. What has been deceased’s several occupations? 

Farming and stockraising. 

5. What was the age of deceased? 

About 33 years old 


67a. Place oi dear 
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a. Salem, Oregon. 

bee Wate of deatin 

be June 14th, 19 

7 Wave you seemimerbody ” 
Des. 


Ss, Do you kiteweiltesdeceased to be the person 
whose life was insured in the Policy of Insurance upon 
which the claim is based? 

Mes. 

9. Date of burial. 

litre Toth, 19108 

Ome Place of bitmdialk 

Summerville Cemetery. 

11. What is your age? 

My age 62 years. 

12. What is your occupation? 

Windertaker and ehinmtmres Dealer and ~ County 
idge:. 

13. How long have you resided at your present 
address? 

About 35 years. 


14. Are you a relative of deceased? 
No. 
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15. Are you, in any way, directly or indirectly in- 
terested in the proceeds of any insurance on the life 
of deceased? 

No. 

16.a. Are youa policy-holder in this Company? 

ae INO. 

b. Ifso, state the number of your policy. 


Dated at La Grande, Ore., this 28 day of Juneuieais 
Signature, ].C. HENS 
Post-Office Address, La Grande, Oregon. 
uA al 
SlATE OF OREGON, 

County of Union—ss. 

On this, 28 day of June, 1911, personally appeared 
before me the above named J. C. Henry, and having 
subscribed the same before me, thereupon made oath 
that the foregoing statements and answers by him 
made are true to the best of his knowledge and belief, 
and no material fact has been concealed from the 
Company. 

[Sear | ED WRIGHT, 

County Clerk 
By C. |. Seniber, Depinns 

The statement must be sworn to before an officer 
duly authorized to administer oaths, and his author- 
ity and the genuineness of his signature must be at- 
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tested by the Clerk of a Court of Record, under his 


@imcial seal. 
(Indorsed on Back.) 


ROEICY NO. 


PRO@ESOF DEATH 
Submitted to the 
NEW YORK LIFE 
Insurance Company, 
346 and 348 Broadway, New York. 


STA vain 1 NO). 3. 
Mt. View San. 
1. Mch. 21-28. 
2 Apr. li-’Sthence torsalem 


464. Nov., 1907, U. S. 
SPECIAL INS i TIONS. 
STATEMENT NO. 3 must be made by a responsi- 
ble householder, intimately acquainted with the de- 
ceased, and not interested in the claim. 


The statement must be sworn to before an officer 
duly authorized to administer oaths, and his author- 
ity and the genuineness of his signature must be at- 
tested by the Clerk of a Court of Record, under his of- 
ier lesed. 
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Every question must be distinctly and fully answer- 
ed, and the Company reserves the right to require 
further information should it be deemed necessary. 


The mtervention of any third person is not neces- 
sary for the collection of an approved claim, and the 
payment of commission to any person for services in 
regard to such claim is unnecessary. 


[ McCall’s Exhibit E. ] 


BE IT REMEMBERED, That at a regular term of 
the County Court of the State of Oregon, for the 
County of Union, in probate sitting, begun and held 
at the Court House in the City of La Grande, injsand 
County and State, on Monday, the 5th day of June, 
A. D., 1911, the same being the first Monday of said 
month and the time fixed by law for holding a regu- 
lar term of said Court, when were present: 

The Hienorable |, ©, Ee Nike 
County Judge. 
ED WRIGHT, 
Clerk 
FP. PP CHI Dik 
Shemine 

WHEN, on Friday, the 23 day of June, A. DU 9s 
or the 10 Judicial Day of Said term, among others the 
following proceedings were had, to-wit: 

In the Matter of the Guardianship of 
GEORGE A. MOATS, a Minor. 
ORDER APPORMING GUARDIAN, 
On this the 23rd day of June, 1911, this matter came 
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before the Court upon the petition of Ida M. Moats, 
for the appointment as guardian of George A. Moats, 
a minor child of George S. Moats, deceased. 

It appearing to the court that the petitioner is the 
mother of the said minor child, who is the only child 
of George S. Moats, deceased. That said minor has 
no guardian legally appointed by will and is a resi- 
dent of Union County and has an estate within Union 
County, Oregon, which needs the care and attention 
of some fit and proper person. That the property of 
the said minor consists of the amount due upon a pol- 
icy of insurance for $5,000.00 in the New York Life 
Insurance Company, which has not yet been collect- 
ed, and that said George A. Moats ts of the age of 
eight years and is at the present time under the care 
of his mother, the petitioner herein. 

It further appearing that the petitioner is a resi- 
dent and inhabitant of the County of Union, State of 
Oregon, and is entitled to be appointed guardian of 
said child. 

Now, therefore, it is CONSIDERED, ORDERED, 
ADJUDGED and DECREED by the Court that Ida 
M. Moats of Summerville, Union County, Oregon, be, 
and she is hereby appointed as guardian of the person 
and estate of George A. Moats, a minor. 

It is further ORDERED that the guardian give a 
bond with surety or sureties to the State of Oregon 
in the sum of $6,000.00 conditioned as by law provid- 
ed and to the approval of this court. 

iticiuither ORDERED that Letters of Guardian- 
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ship issue to Ida M. Moats upon the filing and ap- 
proval of said bond. 

It is further ORDERED that F. L. Meyers, Dr A. 
L. Richardsonwand Charles E. Cochran beand @iieg 
are hereby appointed appraisers of said estate. 

(Signed) J.C. HENRY 
County Judge. 
SATE OF OREGON, 

County of Union—-ss. 

l. ED WRIGHT, Covntx Clerk and Ex-@ifigiae 
Clerk of the County Court of Union County, State of 
Oregon, do herebv certify that the foregoing copy of 
Order appointing Guardian, in the matter of the 
guardianship of George A. Moats, a minor, has been 
compared by me with the original, and it is a correct 
transcript therefrom, and of the whole of such origin- 
al Order as the same appears of record in my office 
and in my custody. 

IN WATNESS WHEREOES, 1] have hereunto set 
niv hand and affixed the seal of said Court this 26th 


day toi fume, A. D., 1911. 
ED WRIGEG 


County Clerk. 
By Anna Afexander, Depum: 


[McCall’s Exhibit F.] 
Form 2289 B. 
&. 22.11. Deng iability. 
Je 
NIGHT LETTER 
THE WESTERN UNION TELEGRAPH COM- 
PANY. 
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Incorporated. 
25,000 OFFICES IN AMERICA. 
CABLE SBRVEICE TO ALL THE WORLD. 

This Company TRANSMITS and DELIVERS 
messages only on conditions limiting its liability, 
which have been assented to by the sender of the fol- 
lowing Night Letter. 

Errors can be guarded against only by repeating a 
message back to the sending station for comparison, 
and the Company will not hold itself liable for errors 
or delavs in transmission or delivery of Unrepeated 
Night Letters, sent at reduced rates, bevond a sum 
equal to ten times the amount paid ior transmission ; 
nor in any case beyond the sum of Fiity Dollars, at 
which, unless otherwise stated below, this message 
has been valued by the sender thereof, nor in any case 
where the claim is not presented in writing within 
sixty days aiter the message is filed with the Com- 
pany for transmission. 

his is ay UNREPEATED NIGHT LETTER, 
and is delivered by request of the sender under the 
conditions named above. 

JHEO. N. Vail. PRESIDENT. 
BELVIDERE BROOKS. GENERAL MANAGER. 
RECEIVED AT the WESTERN UNION BUILD- 
ING, 195 Broadway, N. Y. 
ALWAYS 
OPEN 
UIS4CH. L-ONE. 79 COLLECT,WN: L. 
LAGRANDE, ORE... AUGUST 21ST. 'M. 
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JOHN C. MCCALL, 
346 BROADWAY, 
NEW YORK 

MOATS TREATED MARCH THIRD AND 
FOURTEENTH FOR NEURASTHENIA HIS- 
TORY ONE MONTH. MARCH SIXTEENTH, 
FIVE HOURS PRIOR TO EXAMINATION FOR 
OUR POLICY WAS TREATED FOR SAME 
TROUBLE, MARCH EIGHTEENTH TREATED 
BY OSTEOPATH FOR NERVOUS PROSTRA- 
TION. MARCH TWENTIETH ENTERED SAN- 
ITORIUM, LEFT MARCH TWENTY EIGHTH 
RETURNED APRIL ELEVENTH COMMITTED 
TO ASYLUM APRIL EIGHTEENTH LIBERAT- 
ED MAY FOURTH, RECOMMITTED JUNE 
FOURTH, ASYLUM HISTORY NEGATIVE. 
RECORDS SHOW NO PHYSICAL DISEASE 
DISCOVERABLE, LOCAL PHYSICIANS AMAZ- 
ED THAT POLICY WAS ISSUED. INVESTI- 
GATION COMPLETED PLEASE WIRE _IN- 
STRUCTIONS IMMY. 

A. J. PICKFORD 337 AM 


The hour of four o'clock now having arrived the 
further taking of said depositions is now here ad- 
journed until tomorrow morning at ten o’clock in the 
forenoon before me at the same place. 


Tuesday, AprilgsOm 2 


Pursuant to the adjournment had on yesterday 
the further taking of said depositions is continued at 
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my office at the hour of ten o'clock, present, the same 
persons as on yesterday. 

NORMAN R. HASKELL, of lawful age, being by 
me first duly examined, cautioned and solemnly 
sworn to testify the truth, the whole truth, and noth- 
ing but the truth, deposeth and saith as follows: 

First Interrogatory: 
Please state your name, age, place of residence 
and occupation. 
Answer to First Interrogatory: 
Norman R. Haskell; age forty-eight; I reside in 
Brooklyn, New York, and by occupation I am 
Superintendent of the Division of Policy 
Claims of the New York Life Insurance Com- 
pany, defendant. 
Second Interrogatory: 
How long have you been Superintendent of the 
Division of Policy Claims of the defendant? 
Answer to Second Interrogatory: 
Nine years. 
Third Interrogatory: 
Who in the defendant’s employ has jurisdic- 
tion over the Division of Policy Claims? 
Answer to Third Interrogatory: 
Second Vice-President John*C. McCall. 
Fourth Interrogatory: 
Who has immediate supervision of its work? 
Answer to Fourth Interrogatory: 
I have. 
Fifth Interrogatory: 
How long have you been in your present em- 
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ployment? 

Answer to Fifth Interrogatory: 
Thirty wears. 

Sixth Interrogatory: 
How long have you been Superintendent of 
the Division of Policy Claims? 

Answer to Sixth Interrogatory: 
For nine years last past. 

Seventh Interrogatory: 
What are, and during the nine years last have 
been your duties as Superintendent of the Di- 
vision of Policy Claims? 

Answer to Seventh Interrogatory: 
Superintendent of the payment of and to pay 
all obligations falling due under the Company’s 
policy contracts, except the granting of policy 
loans. 

Fighth Interrogatory: 
When, if you know, did you first receive any 
proofs of the death of George Scott Moats? 

Answer to Eighth Interrogatory: 
Onethe IWthvday of }iilsg 1911 

Ninth Interrogatory: 
What did the proofs of death consist of that 
yOu feceivearat that time; 

Answer to Ninth Interrogatory: 
Claimant’s Statement No. 1, purporting to be 
signed by Mrs. Ida M. Moats, a photographic 
copy of which is attached to the deposition of 
John C. McCall, and identified by him as Mc- 
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Call's Exhibit E; claimant’s statement No. 1, 
purporting to be signed by [da M. Moats, guar- 
dian of George A. Moats, photographic copy of 
which is attached to the deposition of John C. 
McCall in this case and identified by him as 
McCall's Exhibit E; physician’s statement No. 
2, purporting to be signed by Dr. A. Tamiesie, 
photographic copy of which is attached to the 
deposition of John C. McCall in this case and 
identified by him as McCall’s Exhibit E, and 
friend’s statement No. 3, purporting to be sign- 
ed by J. C. Henry, photographic copy of which 
is attached to John C. McCall’s deposition in 
this case, and identified by him as McCall’s Ex- 
hibit E, and the letters of guardianship, photo- 
graphic copies of which are attached to the de- 
position of John C. McCall in this case and 
identified by him as McCall's Exhibit E. 


Tenth Interrogatory: 
After you received the proofs of death which 
you have described, what did you do with 
them? 


Answer to Tenth Interrogatory: 


1 examined Miemnion thespiurpose of seeing 
whether or not they were satisfactory. 


Eleventh Interrogatory: 
Did you, or not, find them satisfactory? 


Answer to Eleventh Interrogatory: 
I found them unsatisfactory. 


oe 
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Twelfth Interrogatory: 
Why? 

Answer to Twelfth Interrogatory: 
Because claimant's statement No. 1 showed 
that Dr. J. W. Loughlin attended the deceased 
during the year prior to his death, and I was 
unwilling to approve the proofs of death with- 
out and affidavit from Dr. Loughlin on the de- 
fendant’s form, known as physician's statement 
No. 2. 

Thirteenth Interrogatory: 
Did you or not send for physician’s statement 
No. 2 to be made out by Dr. Loughlin? 

Answer to Thirteenth Interrogatory. 
Ww GWog 

Fourteenth Interrogatory. 
When? 

Answer to Fourteenth Interrogatory: 
aie, 19, 

Fifteenth Interrogatory: 
Did you thereafter receive physician’s state- 
ment No. 2, purporting to be filled out by Dr. 
Loughlin ? 

Answer to Fifteenth Interrogatory: 
(dic 

Sixteenth Interrogatory: 
When ? 

Answer to Sixteenth Interrogatory: 
August 1, 1911. 

Seventeenth Interrogatory: 
You may examine the paper attached to the 
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deposition of John C. McCall in this case, pur- 
porting to be a photographic copy of physi- 
cian’s statement No. 2, signed by James W. 
Loughlin, and identified by Mr. McCall as 
McCall's Exhibit E, and state whether or not 
said McCall's Exhibit E is a photographic copy 
of the paper which you referred to as having 
been received from Dr. Loughling. 

Answer to Seventeenth Interrogatory: 
Tigic: 

Eighteenth Interrogatory: 
When did you receive it? 

Answer to Eighteenth Interrogatory: 
pill) Oe 

Nineteenth Interrogatory: 
When you received Dr. Loughlin’s physician’s 
statement No. 2, what action, if any, did you 
take? 

Answer to Nineteenth Interrogatory: 
I conferred with Second Vice-President Mc- 
Gail, 

Twentieth Interrogatory: 
What was the result of your conference? 

Answer to Twentieth Interrogatory: 
We concluded to, and did send our A. J. pide 
ford, an Inspector in the Company’s employ at 
the Home Office of the Company, out to Ore- 
gon to investigate the truth of the statements 
made by Mr. Moats in his application for this 
insurance, 
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Twenty-first Interrogatory: 
What led you to take this action? 

Answer to Twenty-first Interrogatory: 
The answer made by Dr. Loughlin in his phy- 
sician’s statement No. 2, a photographic copy 
of which is attached to Mr. McCall’s deposition 
in answering question No. 10 in said Exhibit 
E. 

Twenty-second Interrogatory: 
You may look at the papers which are attach- 
ed to the deposition of John C. McCall in this 
case, and are identified by him as McCall’s Ex- 
hibit A, and state whether or not you have 
seen the originals of which those papers pur- 
port to be copies? 

Answer to Twenty-second Interrogatory: 
Yes, I have seen said originals. I saw them in 
my Division at the Home Office of the defend- 
ant on the 17th day of July, 1911, at the same 
time that I received there the proofs of death 
which I have above described as having been 
received in my Division on that date. 

Twenty-third Interrogatory: 
When did you first receive any notice or knowl- 
edge that said George S. Moats had been treat- 


ed by a physician on the 16th day of March, 
ES Fe 

Answer to twenty-third Interrogatory: 
On the Ist day of August, 1911, when I receiv- 
ed Dr. Loughlin’s physician’s statement No. 


Z. 
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Twenty-fourth Interrogatory: 
When, if at all, did you first hear from Mr. 
Pickford after the defendant sent him to Ore- 
gon to investigate the truth about the represen- 
tations made by Mr. Moats at the time he ap- 
plied for this policy? 

Answer to Twenty-fourth Interrogatory: 
On the 2lstonzZndiday of August, 1911. 

Twenty-fifth Interrogatory: 
How did you receive that information? 

Answer to Twenty-fifth Interrogatory: 
By telegram. 

Twenty-sixth Interrogatory: 
You may examine the photographic copy of a 
telegram which is attached to the deposition 
of John C. McCall in this case and identify by 
him as McCall’s Exhibit F, and state whether 
or not that is a true copy of the original tele- 
gram which you received from Mr. Pickford, 
giving the result of his investigation of the 
case? 

Answer to Twenty-sixth Interrogatory: 
sis. 

Twenty-seventh Interrogatory: 
What action did you take after the receipt of 
that telegram? 

Answer to Twenty-seventh Interrogatory: 
I consulted with Second Vice-President Mc- 
Call and we instructed Mr. Pickford to deny 
liability on the Moats policies, and to tender 
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return of the premiums received. 
(Sed.) NORMAN R. HASKELL. 
Sibscribed in my presence and sworn to before me 
inis 30th day of April, 1972. 
[Seal. ] (Sed.) LOUIS H.*€OG@is 
Notary Public, New York County, No. W@Sisama 
New York Register No. 4032. 
My commission expires March 30, 1914. 
ALFRED J. PICKFORD, of lawiil age) bemicain 
me duly examined, cautioned and solemnly sworn to 
testify the truth, the whole truth, and nothing but 
the truth, deposeth and saith as follows: 
First interrogatory: 
Please state your name, age, place of residence 
and occupation. 
Answer to First Interrogatory: 
My name is Albert J. Pickard; age forty-five; i 
reside in Brooklyn, in the State of New Yous 
and I am in the employ of the New York Life 
Insurance Company, defendant, as a special in 
spector. 
Second Interrogatory: 
How long have you been so employed? 
Answer to Second Interrogatory: 
For eight years last past. 
Third Interrogatory: 
What are and during the eight years last past 
have been your duties as a special inspector of 
the defendant? 
Answer to Third Interrogatory: 
To got to any locality where I am directed to 
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go and there investigate the truth of any fact I 
aim sent to investigate, such as the truth of rep- 
resentations made by the policy holder at the 
time he applied for his policy, or questions 
growing out of the time and manner of an in- 
sured's death, and the like, whatever investi- 
gation of the kind arises in the Company’s bus- 
iness and I am given direction to investigate, 
and to do such things in connection with my 
investigation as the facts discovered may war- 
rant, such things, for instance, as making ten- 
ders, giving notices, and whatever else the situ- 
ation will justify when the facts as they turn 
out to be will warrant. 

Fourth Interrogatory: 
You may state as to whether or not the defend- 
ant sent you from its Home Office to the State 
of Oregon for the purpose of investigating the 
question of the truth of the representations 
made by George Scott Moats, late of Summer- 
ville, Oregon, as made by him in his applica- 
tion, including his declaration made to the de 
fendant’s Medical Examiner for policies No. 4,- 
248,252 and 4,258,253. 

Answer to Fourth Interrogatory: 
It did. 

Fifth Interrogatory: ' 
When? 

Answer to Fifth Interrogatory: 
August 8, 1911. 
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Sixth Interrogatory: 
Did you in making that journey have with you 
the defendant’s Home Office memorandum 
record and the papers that belong therewith in 
the defendant's file? 

Answer to Sixth Interrogatory: 
I did. 

Seventh Interrogatory: 
You may examine the papers which have been 
identified by the witness as John C. McCall’s 
Exhibit A and McCall’s Exhibit B, and which 
are attached to, made a part of and are tombe 
returned with his deposition in this case, and 
after you have examined them, state as to 
whether or not said McCall’s Exhibit A and 
MeCall’s Exhibit B arestrue copies ®8 tlieapa] 
pers which you had with you when you made 
the journey you say you made. 

Answer to Seventh Interrogatory: 
M@irey are. 

Eighth Interrogatory: 
Did you, or not, also have with you the proofs 
of death that have been furnished to the de- 
fendant? 

Answer to Eighth Interrogatory: 
I did: 

Ninth Interrogatory: 
You may examine the paper which the wit- 
ness McCall has identified as McCall’s Exhibit 
E, and which is attached to, made a part oi, 
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and to be returned with his deposition in this 
case, and state whether or not McCall’s Exhib- 
it E are true copies of the proofs of death which 
you had with you at that time? 

Answer to Ninth Interrogatory: 
(iey are 

Tenth Interrogatory: 
When did you arrive in Oregon? 

Answer to Tenth Interrogatory: 
I arrived in La Grande, Oregon, on or about 
Aticust 17, andor course, reached the State a 
short time before that. 

Eleventh Interrogatory: 
What investigation did you make of the truth 
of the statement contained in McCall's Exhib- 
ieee 

Answer to Eleventh Interrogatory: 
I made an extended investigation which con- 
sisted of inquiry of various persons, including 
Dr. N. Molitor, of La Grande, Dr. Loughlin, of 
Va Grande, Diewimiehardson of LasGaande, Ir. 
Underwood, Dr. Zimmerman, Dr. Williamson 
and Dr. Galbreath of Mt. View Sanatorium in 
Portland, the matron in charge of the Mt. View 
Sanatorium and various other persons. 


Twelfth Interrogatory: 

How long did your investigation last? 
Answer to Twelfth Interrogatory: 

Four or five days. 


Thirteenth Interrogatory: 
Did you after making your investigation send 


210 New York Life Insurance Co. 


a report to the Home Office in New York as 
to what you found? 

Answer to Thirteenth Interrogatory: 
I did. 

Fourteenth Interrogatory: 
You may examine the paper which has been 
identified by the witness McCall in his deposi- 
tion as MeeCall’s Exhibat F, and whith is at- 
tached to, made a part of and to be returned 
with Mr. McCall's deposition, and state wheth- 
er or not McCall’s Exhibit F is a true photo- 
graphic copy of the telegram which you sent 
to Mr. McCall at the Home Qifice as a nesmilt 
of the investigation you made in Oregon prior 
to the date which the telegram bears? 

Answer to Fourteenth Interrogatory: 
fists. 

Fifteenth Interrogatory: 
After you sent McCall's Exhibit F, did you re- 
ceive any further instructions from the Home 
Oiiree? 

Answer to Fifteenth Interrogatory: 
I did. 

Sixteenth Interrogatory: 
Pursuant to those instructions what did you 
do? 

Answer to Sixteenth Interrogatory: 
I returned to Summerville and there called up- 
on Mrs. Moats, the wife of George Scott Moats, 
and the guardian of George Albert Moats. 
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Seventeenth Interrogatory: 
What conversation did you have with her, if 
any? 

Answer to Seventeenth Interrogatory: 
I told her that I came to see her as the wife of 
George Scott Moats, and as the guardian of 
George Albert Moats. I gave her my name 
and told her I was from the Home Office of the 
defendant, and had been sent out to investi- 
gate the question of the truth of the statements 
made by Mr. Moats in procuring the insurance 
on his life with the defendant, and that after a 
full investigation I found that the statements 
contained in his application,especially the state- 
ments made by him to the Company’s Med- 
ical Examiner were untrue, and that if Mr. 
Moats had told the Company the truth in an- 
swer to the questions put to him by the de- 
fendant’s Medical Examiner, the Company 
never would have accepted his application, and 
for that reason the Company had elected to re- 
scind the contract and that I had come to re- 
turn to her personally, and as guardian of 
George Albert Moats, all the premiums the 
Company had recetved on said two policies, 
with legal interest thereon from the time the 
Company received the premiums until that 
date. 

Biehtedith Interrogatory: 
Now kindly state what further was said and 
done in that interview, if anything? 
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Answer to Eighteenth Interrogatory: 
After telling Mrs. Moats that the Company 
having just discovered that the two policies 
had been obtained by fraudulent misrepresen- 
tations, and for that reason it elected utomm= 
scind the contract, I then counted out to her 
and offered to her $275.48, all in gold coins of 
the United States, except the forty-eight cents, 
forty-five of which was in United States sil- 
ver and nickels and the balance in copper coin 
of the United States, and explain to her that 
this $275.48 consisted of all the premiums re- 
ceived on said two policies, namely, $268.30, 
with 6 per cent interest thereon from the 16th 
day of March, 1911, to the 23rd day of August, 
1911, but she refused to receive the money, say- 
ing that she declined to accept it and would 
bring suit against the Company on the Polli- 


cles. 
(Signed) ALBER@ J, PICK POR 


Subscribed in my presence and sworn to before me 
this 30th day of April, 1912. 

[Seal.] (Signed) LOUIS H COGKs 

Notary Public, New York County, No. 108 and 
New Moslgixegister No. ...csxexex.-cem--. 

My commission Expires March. 
STATEV COUN DY and 

City of New York—ss. 

I, LOUIS H. COOKE, a Notary Rubitesdulyseqmre 
missioned and qualified for, and residing in said Coun- 
ty and State, do hereby certify that the above depo- 
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sitioms of John C. MleGall, Norman R. Haskell and Al- 
bey |. Pickford weréjduly taken befote me, pursu- 
ant to the annexed notice, at my office, 346 Broadway, 
in the City of Ne wYork and State of New York, on 
the 29th day of April, 1912, at eleven o’clock A. M., 
and thereafter on the 30th day of April, as shown by 
the adjournment above noted, and that said witnesses 
were each there and then by me duly and severally, 
carefully examined, cautioned and solemnly sworn to 
testify the truth, the whole truth, and nothing but the 
truth in said cause, and after being so sworn, they 
each gave their depositions as above shown; that their 
said depositions were taken down in short-hand un- 
der my personal supervision by Ida Taylor, who 1s 
not attorney or relative of either party, or otherwise 
interested in the event of said suit, and were by her 
duly reduced to typewriting from her shorthand notes 
in my presence and under my personal supervision: 
that thereupon each of said witnesses read over his 
said deposition in my presence and there and then 
subscribed an dswore to the same; that said deposi- 
tions were retained by me in my possession until they 
were, and they were by me duly sealed up, endorsed, 
addressed and transmitted to the Clerk of said Court; 
that I am not attorney or relative of either party, or 
otherwise interested in the event of said suit; that the 
reason for taking said depositions is, and the fact is, 
that each of said witnesses reside in the State of New 
York, more than one hundred miles from the place of 
iesiidal-ofvsaid” cause, 
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IN WITNESS WHEREOF I have hereunto set 
my hand and notarial seal at the City of New York 
this 30th day of@spmi, 1912. 

pseale] LOUIS Hl. CO@ks 

Notary Public. 

Notary Public, New York County, No. 108; and 
New York Register No. 4032. 

My Commission Expires March 30, 1914. 

Cost of taking these depositions $40, paid by de- 
fendant. 

[Seale LOUIS HY COO 

Notary Public, New York County, No. 108; "and 
New York Register No. 4032. 

My Commission Expires March 30, 1914. 

(Mr MONTGOMERY ): 

Now, if the court please, I desire to offer in evidence 
at this time a certified copy of the records of the Coun- 
ty Court of the State of Oregon, for the*County 
Mauttnomah, prepared and certiited to hy F. S. Frela= 
County Clerk, by T. J. Cleeton, County Jitdseyeaiem 
again by F. S. Fields, County Clerk, certityime tome 
genuineness of the signature of the county judge, 
showing the proceedings with reference to the com- 
mitment of George Moats to the Oregon Insane Asy- 
lum on the 18th day of April, 1911, and ask that the 
same be received in evidence, and marked as Defend- 
ant’s Exhibit. 

Mr. COCHRAN: We object as incompetent, im- 
material and irrelevant, for the reason that the liabil- 
ity of the defendant corporation is fixed and deter- 
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mined as of the date of the application, and that any- 
thing that happened subsequent to that is immaterial, 
and especially the record as being an unofficial rec- 
ord. 

COURT: I thimk itmsecompetent. It is a part of 
the history of this case, for the purpose of showing, if 
it does show, that he was committed tothe asylum. I 
presume that was the object of the offer. 

Mr. COCHRAN: We ask that the document be 
received only for the purpose of showing the commit- 
ment. 

COURT: That there was an order of the county 
court upon a hearing and examination—there was an 
order of commitment. 


Mr. COCHRAN: Notas far as the contents show 
the condition of Mr. Moats. 


COURT: I don’t know about that. 

Mr. MONTGOMERY: A judicial proceeding un- 
demthre statute. 

Commitment marked “Defendant's Exhibit C.” 
And thereupon the said Exhibit C, of which the fol- 
lowing is,a copy was received in evidence. 

Iu the County Court of the State of Oregon for the 

County of Multnomah. 
In the Matter of the Examination and 
Commitment of George Moats, an Insane Person. 
Complaint. 
Moane Hon. T. |. Cleetom County judee of said Coun- 
uve 
The undersigned petitioner respectfully represent 
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and show to your honor that _........... ar 
Wotseltoulder or this county; that... George 
Moats is an insane person, and by reason of such is 
unfit to be at large and is a proper subject for con- 
fimeiment in the Insane Asylum of this state =e 

WHEREFORE, your petitioner pray that you 
cause said George Moats to be brought before you, 
at such place as you may direct, and due inquiry made 
as prescribed by law concerning the matters alleged 
in this petition. 

M. ELLA TOMPKINS. 
Sina OF OREGON, 

County of Multnomah—ss. 

M. Ella Tompkins the petitioner above named, be- 
ing first duly sworn, severally say that the forego- 
ing petition is true as I verily believe. 

M. ELLA TOMPKING: 

Subscribed and sworn to before me this 17th day of 
Panieeeee).. 1912. 

(Com@miurt Seal. | 

PS Pie ee eS 
T. FL NORDOM 

BE IT REMEMBERED, That at a regular termmpor 
the County Court of the State of Oregon for the 
County of Multnomah, begun and held at the Court 
House in said County and State, on the 18th day of 
April, A. D., 1911, when were present; The Honor- 
able T. J. Cleeton, Judge, presidiig ; 2 Sy) sae ; 
(Ciike oat ee cine , SHER iE: ... 
, District Atromnmey. 
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MVitereupon, onsm@eslsth day of April, A. D., 1911, 
the following proceedings were then had, to wit: 
INSTHE MATMRO@ir [HE EXAMINATION 

AND COMMITMENT OF GEORGE 
MOATS, An Insane Person. 
ORDER OF COMMITMENT. 

By virtue of a complaint and petition filed in the 
above-entitled matter, I this day caused the said 
George Moats to be brought before me at Portland in 
said County of Multnomah, State of Oregon, at 10 
o'clock A. M.; also caused to appear at the same time 
and place Herman R. Biersdorf, competent physician, 
proceeded to examine the said George Moats, and 
find as follows: 

That the true name of the person named in the said 
complaint and petition is George Moats; age 33 years; 
nativity, [linois; present residence Portland, and the 
cause of such insanity, unknown (Where the same 
can be ascertained), and that Herman R. Biersdorf, 
competent physician, after careful examination has 
certified on oath that the said George Moats is insane, 
and that one person is necessary to convey said 
George Moats to the Oregon State Insane Asylum at 
Salem. (Note.—Sheriffs in sending for attendants 
will please give name of patient and sex.) 

its THERE ROIMBIC@NSIDERED, ORDER 
ED AND ADJUDGED), That the said George Moats, 
is an insane person, and that he be conveyed to the 
Oregon State Insane Asylum at Salem, and there 
placed in charge of the officers having the aforesaid 
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asylum in charge, as provided by statute, and that one 
person is necessary to safely convey said George 
Moats, an insane person to said asylum. 

(Here follows blanks for filling in payments for 
Cane Of thlempatiemesteit blank in this cacey. 

T. J. CLEE TOM 
County Judge. 

Note.—In case the County Judge determines that 
the person committed or his or her parents, children, 
or guardian are unable to pay the State for the main- 
tenance of such person as provided by Section 4440 
of Lord's Oregon Laws, during the time he or she is 
an inmate of the Oregon State Insane Asylum, that 
part of the foregoing form of order relating thereto 
should be ruled out.—Secretary of State. 
STATE OF OEGON, 

County of Multnomah—ss. 

RD... Pe eRe , oheriff of Multno- 
mah County, State of Oregon, do hereby certify that 


OnvinaleaaOMtlie: 21 ccs... 1.) ee of the 
County Judge by feasoniol .....2 =... 2a 
Iioviled)............... a raene , J uistigemen 
tine de ctece time atid. TOT ewes 2 eta ce Precinct, 


this County and State, to act in place of said County 


Judge. 


Sheriff. 

Note.—The above certificate to be filled out in case 

of the sickness of the County Judge, or his inability 

to act from any cause (Section 4435, Lord’s Oregon 
Laks). 
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In the County Court of the State of Oregon for the 
County of Afultnomah. 


In the Matter of the Examination and Commitment 
of George Moats, An Insane Person. 


CERTIFICATE OF EXAMINING PHYSICIAN. 


STE OF OREGON, 
County of Multnomah—ss. 


Herman R. Biersdorf, being first duly sworn, de- 
pose and say that I am a graduate of medicine and 
have practiced my profession 15 years from the date 
of April 1st, 1896, diploma; that at the request and in 
the presence of Honorable T. J. Cleeton, Judge of said 
County, Multnomah, has carefully examined George 
Moats in reference to the charge of insanity and do 
find that he is insane and by reason of said insanity 
and that one person is required to convey said insane 
person to the Oregon State Insane Asylum at Salem, 
and place him in charge of the officers of said insti- 
tuntion. 

The facts elicited by said examination are set forth 
in answer to the following questions: 

(Note.—The examining physician will please an- 
swer the following questions as fully as they can, as 
this certificate affords all the reliable information in 
regard to the previous history of the patient that the 
Superintendent of the Asylum can obtain. 

1. Patient's name? George Moats. 
2. Residence? Summerville, Oregon. 
3) lace of biethy I 
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4. Occupation? Farmer. 
2». Height ise? 

6. Weight? 160. 

/. Colomemiir? Dark. 
8. Color of eyes? Brown. 
Oe Cer es. 

10. Race? White. 
ieeidieation: Fair. 

12. Religion? None. 

13. Number of children lhving and number dead? 


14. Age when first child was born? 8 years. 

15. Age of youngest child? 8 years. 

16. Any deformed or defective children? “Nay 

17. How longin Oregon? 9 yrs. How longin U. 
So? Whvays. 

(Then follow questions for those of foreign birth). 

18. Name and birthplace of father? Albert Moats, 
Ohio. 

19. Name and birthplace of mother? Samah 
Moats, IIl. 

20) Cause of deathrort fathers” Livine 

21. Cause of death of mother? Living. 

22. What relatives have been insane, epileptic, de- 
fective or criminal? None. 

23. Habits of parents? Good. 

24. Is parent married or single? Married. 

25. Patient’s habits? No history. 

26. Is patient suicidal or homicidal? No. 


27. Wunber oratties: ..... 2 a 
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23. Give details ot previous atta@ies? _.........m...... 

29. Assign cause of attacks? Not known. 

30. Earliest symptoms noted and mode of devel- 
opment? Cannot get history. 

oie Sleep min 

b2> “Menory 7a, 

33. Headache orneuralgia? No. 

oo) Delusions weheicter of; are theyeeiixed or 
changeable? Changeable. 

35. Hallucinations and illusions, whether of sight, 
hearing, taste or smell? Sight and hearing. 

36. Is patient noisy, restless, destructive or de- 
pressed? Very restless. 

37. Brief history of diseases or injuries? Cannot 
get history. 

(Questions 38, 39, 40 pertain to women patients). 

41. Natural temperament and mental capacity? 
Fair. 

42. Ts there loss or increased knee jerk, visual or 
pupilary detects? loss ofiknee jerk. 

43. Has patient or parents had syphilis? No. 

44. To what extent has patient used alcohol, op1- 
um or tobacco? None. 

45. Are there bruises, scars or other evidence of 
present injury? Bruises over stomach and_ right 
side. 

46. Has patient heen exposed to any contagion? 
No. 

47. Wave there been any convulsive seizures? No. 

48, Give history with dates of previous “strokes” 
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or paralysis? None. 

49, What treatment has been employed? Has 
been in Mountain View Hospital 10 days. 

50. Additional remass, .........02.2... 3 ee 

51. Names and addresses of relatives, guardian or 
friends to be notified in case of death, sickness or dis- 
charge from Asylum? Albert Moats, Mt. Erie, Ml, 
Wayne Co. 

52. Name and address of person who will furnish 
clothing amdwother necessary articles? ........0.... eee 


Mig: 


Subscribed and sworn to before me this 18th day of 

Ajinl m1 2 
‘ie |]. CDERRON: 
County Judge. 
[“Endorsed,”]: Filed Apr. 18, 1911. 
F, So PEED Ss 
Clerk. 
By M. L. O’Brien, Depa? 
Si AiO Ok EGON, 
County of Multnomah—ss. 
No. 7780. 

I, F. S. Fields, County Clerk and Clerk of the Coun- 
ty Court of the County of Multnomah and State of 
Oregon, do hereby certify that the foregoing copy of 
Insane Commitment of George Moats has been com- 
pared by me with the original, and that it is a correct 
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transcript therefrom, and of the whole of such original 
Insane Commitment as the same appears on file and 
of record in my office and in my custody. 

In Testimony Whereof, I have hereunto set my 
hand and affixed the seal of said Court, this 29th day 
@1 Mar. A. D., 1912. 

[ Seal. ] F. S.h1EEb, 

County Clerk. 
I pate Deputy. 


Seal OF OREGON, 
County of Multnomah—ss. 


I, T. J. Cleeton, Judge of the County Court in and 
for the County of Multnomah, State of Oregon, do 
hereby certify that F. S. Fields, whose genuine sig- 
nature is annexed to the above certificate, was, at the 
date thereof, the Clerk of the County Court of Mult- 
nomah County, aforesaid; that the official acts and 
doings of said Clerk are entitled to full faith and cred- 
it and that the above attestation is in due form of law 


and made by the proper officer. 


Fae | DO FURTMIER Ce RPIFY that there ts 
no presiding judge, chief justice, or presiding magis- 
trate of said court, and that the same has but one 
edge. 

Given under my hand and seal of said court this 
17th day of May, A. D., 1912. 

T. J CLEBRTON, 

Judge of the County Court, of the State of Oregon, 
for the County of Multnomah. 
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STATE OF OREGON, 

County of Multnomah—ss, 

I, F. S. Fields, Clerk of the County Courtonay iia 
nomah County, for the State of Oregon, of which T. 
}. Cleeton, above named, is Judge, HEREBY CERTI- 
FY that T. J. Cleeton whose name is subscribed to 
the foregoing certificate, was, at the time of making 
the same, a Judge of said Court and duly elected and 
qualified as such, and that I am well acquainted with 
the handwriting of said Judge, and that his signature 
to the same is genuine. 

IN WITNESS WHEREOF, I have hereunto set 
my hand and affixed the seal of said court this 17th 
day Giavay, A. D., 1912, 

fSeelel F, 5. FIEROS 

Clerk of the County Court for the County of Mult- 
nemah, State of Oregon. 

Mr. MONTGOMERY: We now desire to offer in 
evidence certified copies of the records of the county 
Court of the State of Oregon, for the County of Mari- 
on, in each of these cases, prepared and certified to 
by R. D. Allen, Clerk of the County Court, by Mabel 
Gremmmels, deputy, certifving to the signature of 
Judge Bushey, showing the proceedings with refer- 
ence to the commitment of George S. Moats to the 
Oregon State Insane Asylum on the 7th day of June, 
1911, and ask that the same be received in evidence 
and marked Defendant's Exhibit. 

Mr. COCHRAN? Sane objection. 

Marked “Defendant’s Exhibit D.” And thereupoir 
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said Exhibit D, of which the following is a copy, was 

fecerved in evidenee 

(Mr. MONTGOMERY): 

In the County Court of the State of Oregon for the 
County of Marion. 

iO fHE MATTERSOr THE EXAMINATION 
AND COMMITMENT OF GEORGE 5S. 
MOATS, An Insane Person. 

CORMPIEAIN T. 

To the Hon. W. M. Bushey, County Judge of said 

County: 

The undersigned petitioner respectfully represents 
and shows to your honor that she is a householder of 
Union County; that Geo. S. Moats is an insane person, 
and by reason of insanity is unsafe to be at large and 
is a proper subject for confinement in the Insane 


Asylum of this State. 


WHEREFORE, your petitioner pray that you 
cause said Geo. S. Moats to be brought before you, 
at such place as you may direct, and due inquiry made 
as prescribed by law concerning the matters alleged 


in this petition. 
MDA MOATS. 


Sonth OF OREGON, 
Sommey OF NamO@tesss. “eee S68 
Ida Moats, the petitioner above named, being first 
duly sworn, severally say that the foregoing petition 
is true, as I verily believe. 


IDA MOATS. 
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Subscribed and sworn to before me this 7 day of 
iime, A. Dae 

focal R. D, ALEEM 

BE IT REMEMBERED, That at a regulangirenam 
of the County Court of the State of Oregon@ioname 
County of Marion, begun and held at the Court House 
in said County and State, on the 8 day of June ae 
1911, when were present: The Honorable Vyaaee 
Bushey, Judge, presiding; R. D. Allen, Clerk} =aues 
Minto, Sheriff; John H. McNary, District Attorney. 

Whereupon, on the 8 day of June, A. D., 193i 
following proceedings were then had to wit: 
In the Matter of the Examination and Commitiieme 

of George S. Moats, an Insane Person. 
ONDER OF COMM Iiitis ae 

By virtue of a complaint and petition filed in te 
above-entitled matter, I this day caused the said 
George S. Moats to be brought before me at Salem, 
im said County of Nfarion, State of Oregon, ameus 
o'clock A. M.; also caused to appear at the same tire 
and place A. E. Tamiuesie, competent physiciamie 
proceeded to examine the said George S. Moats, and 
find as follows: That the true name of the person 
nanied in the said complaint and petition is George 
S. Moats; age 33 years; nativity Ill; present residence 
Summerville, Oreg., and the cause of such insanity 
religious excitement (Where the same can be ascer- 
tained.) and that A. E. Tamiesie, competent physi- 
Cia anlel Gamentllec< waitin (101ml ceee certiiedmanr 
oath that the said George S. Moats is insane, and that 
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mo persoi...... “Metessary to Ccolvey safd’ George S. 
Moats to the Oregon State Insane Asylum at Salem. 
(Note.—Sherifts in: sending for attendants will please 
give name of patient and sex.) 

If is THERBR@wE CONSIDERED) ORDER- 
ae ND ADTOSGED, That the said George S. 
MWodts, is an insane person, and that....._.. he be con- 
veyed to the Oregon State Insane Asylum at Salem, 
and there placed in charge of the officers having the 
aforesaid Asylum in charge, as provided by statute, 
emer titat........ Pers Gis necessary to safely convey 
said George S. Moats, an insane person to said asyl- 
um. 

Pama turthemappeamimestna wm (ee... 
feeident....... of “(he eerie... the (c) 
eee... eS... ee Orimereniall. . SRR: .. coe... 
emieiaSaie Person, .....--. financially able and ha........ the 
ability to pay the State of Oregon for the mainten- 
CE OP Ue Ok nee, eae during 
iemttiine........ he is an inmate of the Oregon State In- 


sane Asylum. 
iiels THEREFORE FURTHER CONSIDER. 


of Oregon, on or before the first day of January and 
Wei or each year, for the maintenance ofjsaid....1ae. 
oe the sum of $10.00 per month, or pro 
rata for any less period, during the time the afore- 
said person is an inmate of said Asylum, in accordance 
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with the provisions of Section 4440 of Lord’s Oregon 
Laws. (a) Insert name or names of person, parent, 
children or guardian charged with maintenance. (b) 
Insert postoffice address of person or persons charg- 
ed. (c) Insert whether parent, children or guardian. 
W. M. BUSH 
County Judge. 
Note.—In case the County Judge determines that 
the person committed or his or her parents, children, 
or guardian are unable to pay the State for the main- 
tenance of such person as provided by Section 4440 
of Lord’s Oregon Laws, during the time he or she is 
an inmate of the Oregon State Insane Asylum, that 
part of the foregoing form of order relating thereto 


should be ruled out.—Secretry of State. 


In the County Court of the State of Oregon for the 
County of Marion. 


IN THE MATTER OF THE EXAMINA TGS 
AND COMMITMENT OF GEORGES 
MOATS, an Insane Person. 


CERTIPFICTE OF EXAMINING PHYsSICi a3 
SlAID OF Ole GON 


County of Marion—ss. 

A, Ee Lamiuesie aud .......-..::.4....2.. ee 
being first duly sworn, depose and say that Iam 
graduate of medicine and have practiced my profes- 
sionmciy years fromthe date of ....... 2 re 
diploma; that at the request and in the presence of 
Honorable W. M. Bushey, Judge of said County, A. 
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id) Wantiesie has canemlly exanuned George 5. Moats 
ny rererence to the’ clarce of insanity and do find +thac 
he is insane and by reason of insanity and that ............ 
— —————— person........ required to convey said insane 
person to the Oregon State Insane Asylum at Salem, 
amdeplace hint in claree othe officers of said institu- 
tion. 

The facts elicited by said examination are set forth 
in answer to the following questions: 

(Note—) The examining physicians will please 
answer the following questions as fully as they can, 
as this certificate affords all the reliable information 
in regard to the previous history of the patient that 
the Superintendent of the Asylum can obtain. 
Patient's namer Georges Moats: 
Residence? Summerville, Oregon. 

Riace ofebinehi? ir 
Occupation? Farmer. 
Height? 5-9. 

Weight? 160. 

Color oi lair?” Dank 
Color of eyes? Brown. 
rset Oo 

Race? White: 
Baiwcation: CxS. 
Religion? None. 


BS line 


WN DO MN Aw 


ee oo ee oe ee 


Number of children, living and number dead? 


One. 


i 
a 


Ace wien first @hildewas WOPA? 22.......22.: 


— 
Ga 


Aoe of youngest clitd? #8. 
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16. Any deformed or defective children? No. 

17. How long in Oregon? 9 years. How long in 
U. 5.2 Natinge. 

(Here follow questions for patients of foreign 
birth): 

18. Name and birthplace of father? Albert 
Moats. 

19. Nameand birthplace of mother? “Sau 
Moats. Ill. 

205eCauise ofideath of father? Living 

21. Cause of death of mother? Living. 

22. What relatives have been insane, epileptic, de- 
fective or @timinal? Nome. 

23. Habits ofparents? Good. 

24. Is patient married or single? Married. 

25. Patient stiabits? Good: 

26. Is patient suicidal or homicidal. Perhaps sui- 
cidal. 

2/7. Number of attacks? 2nd. 

28. Give details of previous attacks? In asylum 
for one month, during April, 1911, mental condition 
ds at present. 

29. Assign cause of attack? Said to follow relig= 
ious excitement. 

30. Earliest symptoms noted and mode of devel- 
opment? 

31. Sleep? Wad: 

32. Memory? Good. 

33. Headache or neuralgia? None. 

34. Delusions, character of; are they fixed or 
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changeable? Yes, fear of death, depressed, suspicious 
and obsessed of various fears. 

35. Hallucinations and illusions, whether of sight, 
hearing, taste or smell? Of sight and hearing. 

36. Is patient noisy, restless, destructive or de- 
pressed? Depressed and restless. 

37. Brief history of diseases or injuries. None. 

(Questions 38, 39, 40 relate to women patients). 

41. Natural temperament and mental capacity? 
Average mental capacity, nervous temperament. 

42. Is there less or increased knee jerk, visual or 
pupilary defects? No. 

43. Has patient or parents had syphilis? No. 

44. To what extent has patient used alcohol, opt- 
um or tobacco? None. 

435. Are there bruises, scars or other evidence of 
present injury? No. 

46. Has patient been exposed to any contagion? 
No. 

47. Wave there been any convulsive seizures? No. 

48. Give history with dates of previous ‘‘strokes” 
or paralysis? None. 

49. What treatment has been employed? None. 

50. Additional remarks? Patient returned by wife 
upon observing return of mental disturbance. 

51. Names and addresses of relatives, guardian or 
friends to be notified in case of death, sickness or dis- 
charge from Asylum? Mrs. Geo. S. Moats, Summer- 
ville, Or. 


32. Name and address of person who will furnish 
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clothing and other necessary articles? See 51. 
AE. TAMIES ER 
Subscribed and sworn to before me this 9 day of 
Jie 1911, 
[ Seal. ] R. D. ALU 
County Clerk. 
OREGON STATE INSANE ASYEURE 
Salem, Oregon, June 14, 19171. 
To the County Judge of Marion County, Oregon: 
Si 
Mr. George Moats who was admitted from your 
County June 11, 1911, died at this institution June 14, 
1911. | 
Very respectfully, 
R. E. LEE STERNER 
Superintendent. 


Swe OF OREGON, 
County of Marion—ss. 


No. 833. 


I, R. D. Allen, County Clerk for the County of Mar- 
ion, State of Oregon and Clerk of the County Goma 
for said County and State, do hereby certify that the 
foregoing Ml ranscript of Conimitment or Geom 
Moats to O. S. 1. A. has been by me comparedm ams 
the original, and that it is-a true and correct copy of 
said original commitment of Geo. S. Moats to O. 38. 
I. A, and of the whole thereof, as the same appears of 


record in my office and custody. 


WITNESS, my hand and seal of said court, this 
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20aday of March, 1912. 
eee ILEN, 
Clerk., 
By Mabel Gremmels, Deputy. 


SirrE OF OREGON 

County of Marion—ss. 

I, William Galloway, Judge of the Circuit Court in 
amditor the Coumiy or Marion, State of Oregon, DO 
Phe BY CERTIFY that kD: Allen, whose genu- 
ine signature is annexed to the above certificate, was, 
eumcire dag thereat, the @lerk of the CountysCeurt of 
Marion County, aforesaid; that the official acts and 
doings of said Clerk are entitled to full faith and cred- 
ieeand that the abovevattestation is in due form of 
law, and made by the proper officer. 

POD 1 DO FUR TEE Grain Yothariiereitsii0 
presiding judge, Chief Justice or presiding magis- 
trate of said court, and that the same is composed of 
two judges, all of whom exercise co-equal and co-or- 
dinate powers and jurisdiction. 

Given under my hand and the seal of said Court this 
Zee dayeet April, A, iD, LOlZ. 

Seal. | WM. GALLOWAY, 

Judge of the Circuit Court of Marion County, Ore- 
gon. 

Se TOF OREGON, 

County of Marion—ss. 

Ieee. Allen, Clerk onthe Circuit Court oi iirion 
County, for the State of Oregon, of which Willian 
Galloway above named, is Judge, HEREBY CERTI- 


bo 
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FY that said court 1s a court of record; that yaaa 
Galloway, whose name is subscribed to the forego- 
ing certificate, was, at the time of making the same, 
a judge of said court, and duly elected and qualified as 
such, and that I am well acquainted with the hand- 
writing of said Judge, and that his signature to the 
same is genuine. 

IN WITNESS WHEREOF I have hherennitg@g: 
my hand and affixed the seal of said court this 29th 
de som apmil A. 1D), 1912. 

| Scat R. D. ARLERS 

Clerk of the Circuit Court of the County of Marion, 
Statevot Oregon. 

By Mabel A. Welborn, Depa 
SIATE OF OREGON 

County of Marion—ss. 

I, W. M. Bushey, Judge of the County Court in and 
for the County of Marion, State of Oregon, do hereby 
certify that R. D. Allen, whose genuine signature is 
annexed to the above certificate, was, at the date 
thereof, the clerk of the county Court of Marion 
County, aforesaid; that the official acts and doings of 
said clerk are entitled to full faith and credit, and that 
the above attestation is in due form of law, and made 
Dy the proper oricer, 

AND I DO FURTHER CERTIFY thatthen ae 
no presiding judge, chief justice or presiding magis- 
trate of the County Court of the State of Oregon for 
the County of Marion and that the same has but one 


judge. 
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Given under my hand and the seal of said Court 
this 18th day of May, A. D., 1912. 

W. M. BUSHEY, 

Judge of the County Court Marion County, State of 
Oregon. 
eth OF OREGON, 

County of Marion—ss. 

ike). Allen, Clewenmtne County Court ot Marion 
County, for the State of Oregon, of which W. M. 
feushey, above named is judge, HEREBY CERTIPY 
that W. M. Bushey, whose name is subscribed to the 
foregoing certificate, was, at the time of making the 
saine, judge of the County Court of Marion County, 
for the State of Oregon, and duly elected and quali- 
fied as such, and that I am well acquainted with the 
hand writing of said judge and that his signature to 
the same is genuine. 

IN WITNESS WHEREOFB, I have hereunto set 
iny hand and affixed the seal of said court this 18th 
femeot May, A. D., 1912 

fecal. | RD Y rim N, 

Clerk of the County Court for the County of Mar- 
igi starve of Oregon: 

By. 24. Cilver, Deputy. 

GEORGE BALDWIN, a witness called on behalf 
of the defendant, being first duly sworn testifed as 
follows: 

Direct Examination. 


(Questions by Mr. MONTGOMERY): 


Q. Where do vou reside, Mr. Baldwin? 


bo 
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A, 6Portlamd: 

Q. In what line ef activity are you at Presentmen= 
gaged? 

A. Acting asa nurse at the Mountain View Sani- 
tarium. 

COMRG wopeak louder. 

A. Iam a nurse at the Mountain View Sanitari- 


um. 
Q. In what line of business were you engaged dur- 


ing the months of March, April and May, 1911? 

A. Iwas working at the sanitarium. 

©. Were you ever acquainted with George Scott 
Moats, deceased, of Summerville, Oregon? 

A. At the sanitarium only. 

©. State the conditions and circumstances under 
which you first became acquainted with Mr. Moats. 

A. Why, Mr. Moats came there on the 21st day of 
Miarch, 1911. 

QO. Just speak a little louder. 

A. Mr. Moats came to the sanitarium on the 21st 
day Or miguens 1911, or thereabouts. 

Q. For what purpose did Mr. Moats come to the 
sanitarium ? 

Mr. COCHRAN: Objected to as immaterial, and 
the witness is not qualified to state, and hearsay. 

‘O. I withdraw the question. State, Mr. Baldwin, 
in detail the general physical and mental condition of 
Mr. Moats at the time he came to the Mountain View 
—I withdraw that question. Did you, Mr. Baldwin, 
act as an attendant to Mr. Moats while at the Moun- 


tain View Sanitarium ? 


vs. Ida M. Moats, Guardian 987 


A. Why, I was one of them. There was two of us 
taking care of him. 

Q. During how leng a period of time, and to what 
extent, did you attend Mr. Moats? 

A. ‘The first time he was there, about six days. Of 
course, | was around him part of the time, and took 
ere ot him partot the aime. 

QO. Wow, state to the jury, Mr. Baldwin, the gen- 
eral physical and mental condition of Mr. Moats at 
the time—ar the first time he came to the Mountain 
View Sauitarium, giving in detail his own statements 
made to you, if any, with reference to his general con- 
dition. 

Mr. COCHRAN: Objected to as incompetent, 1m- 
material and irrelevant. Possibly some of that ques- 
tion would be competent. Some of it, I think, is not, 
because the witness is not qualified to state. 

COURT: He can deseribe in general the condition. 
He is not giving an opinion as to the ailment. If he 
was a nurse, he knows the condition, and ean detail 
Ht, 

Mim COCTIRAN: “Savemanrexception. 

COURT: The exception is allowed. 

A. Why, Mr. Moats was in a very nervous state 
when he came there and very restless. Didn’t sleep 
very much, and said he came there as he was afraid he 
might become violent, and also for treatment too. He 
never had hurt any one, but he didn’t know but he 
might possibly—said he was possessed of an evil 
spirit, claimed that the Devil was after him most of 
the time. At times said that he was all right—other 
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times why, he had this evil spirit. He talked on re- 
ligious matters most of the time. That seemed to be 
his 

QO. A little louder 

A. He talked of religion most of the time and so— 
and he said that he had written a letter to his people 
back east previous to his coming’there, that the world 
was coming to an end, he thought. He didn’t say what 
time—but I have forgotten now—and that he must 
rectify that by writing back again that he didn’t think 
it was. Otherwise from that he was just about the 
same during the six days he was there the first time. 

QO. Now, Mr. Baldwin, on what date did Mr. 
Moats come to the Mountain View Sanitarium the 
second time? 

Ae Oitlie 11th day of April, 1911. 

COURT: May I understand—how long did he 
remain the first time? 

A. Why, he came on the 21st of March and left on 


the 27th. 
COURT: Then he returned on what date? 


A. On the 11th day of April. 

Q. State to the Court and jury the general physi- 
cal and mental condition of Mr. Moats at the time of 
his second confinement to the Mountain View Sani- 
tarium, giving in detail his conversations and state- 
ments to you, if any, concerning his physical condi- 


tion. 
Mr. COCHRAN: Objected to as incompetent, im- 


material and irrelevant, and the witness is not quali- 
fied. 
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Objected overruled. Exception saved. 

COURT: Exception allowed. 

A. Why, the second time he came, he seemed 
worse than he was the first time—quite a bit. About 
the time he came in—before he came in the institu- 
tion, he stayed on the outside, I should think, about 
20 minutes, and wouldn’t talk to any one, nor 
wouldn't come in. I asked him why he stayed out 
there so long. He said he was fighting off the 
Devil. Kind of got quieted down after that and was 
quite rational and himself for a couple of days, and 
then he becaine worse again, and he commenced cry- 
ing and praying, and talking very loud, you know, 
and saying that the world was coming to an end in 


eleven days. And he read his Bible a good deal of 
five tanie, 


QO. During the period of his confinement to the 
sanitarium, and your association with him, did you 
see any external evidences of physical injury? 

Pees ledid not. Heiwaceverapertectpinysically, | 
should think. 

©. Now, Mr. Baldwin, based upon—how long a 
pem@d ot time have you beemea ntiirse? 

Pw About five years. 

©. Based upon vour general experience as a nurse 
and as attendant, and more particularly your observa- 
tions with reference to the physical and mental condi- 
tion of Mr. Moats during the periods of his confine- 
ment to the Mountain View Sanitarium, of which you 
have spoken, what is your opinion with reference to 
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the question of whether or not Mr. Moats was at that 
time sane or insane? 

Mr. COCHRAN: We object to that as incompet- 
ent, immaterial and irrelevant, not fixing the lability, 
or tending to defeat one, because the witness is not 
qualified to answer. 

COURT: I think it is a competent questionmae 
was an attendant, familiar with this man and @ssoer 
ated with him there in the sanitarium for a time, and 
I think he is competent to state, giving his reasons, 
whether he was insane at that time or not. 

Mir COCHRAN: Save an exception. 

GOURT: The exception is allowed 

A. Atthe time he came there? [ should thitmiaiie 
was at the time he came there by his talk and his ac- 
tions. He asked to be put in restraint for Weamame 
might harm some one, and he also asked us how many 
nurses was there. In case he became unbalanced, he 
thought he would be hard to manage, and he asked to 
be put in restraint so he would not harm any one. He 


asked this himself. 
©. Will you please repeat that last answer? 


A. He asked to be put in restraint tlie first miei 
he was there, because he was afraid he might become 
violent amd hugt some one. He said he awas a wer 
strong man physically, and he didn’t want to do any 
one any harm. 

JUROR: Was that the first time or the second 
time? 

A. That was the first time—the first day that he 
eanre. 
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Cross Examination. 
(Questions by Mr. COCHRAN): 


Q. How long have you lived in Portland? 


~~ 


~ | have been around there off and on for five 


years. 
©» WW liere did yomscoine irom therer 
A. Icame from Vermont—is my native home. 
Om Vermont? 
PeeucS. Sit. 
Q. In the employ of the Mountain View Sanitar- 


ium for five years? 

A. No, sir, I have been there—I have been there— 
worked a year, nearly a year and five months. I was 
away four months, and been there two months the 
second time. 

©. How long have you been a nurse? 

A. About five years. 

QO. Where did you pursue a course of study, or un- 
der direction of any person? 
always around imental dis- 


Pee o, jist practical 


Beg pardon? 
I always worked around mental people. 


O 
iN. 
Q. Always worked around mental people? 
Po es, mental people. 

O 


Q. I suppose you mean by that that your nursing 
has been institutions where mental cases were treat- 
ed? 

Peo sit. 


Q. Mr. Moats, you say. was a very perfect speci- 
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men of physical manhood? 
A. He looked to be, yes, sir; seemed to begperieas 
physically. 
1D, =Elis"eyesmwere clear? 
A. Yes, they were pretty clear, but kind of wild 
stare to them. 
His expression was normal, was it? 


Well, his general facial expression? 
Yes, I think it was, with the exception of his 
eyes. That seemed—well, seemed to have kind of a 


Q 
A. His eyes? 
Q 
A 


wild stare to them. a 

©. When he first came there? 

emeees, Sir. 

Q. Did you give him any physical tests of any 
kind? 

A INCHES 

Q. All you do around there is simply take care of 
the patients, and do as the doctors tell you, is it? 

A. Yes that is what we do. 

‘O. Haven’t any initiative of your own around 
tere? 


A. No, sir. 
Q. And you don’t prescribe anything? 
A. Nowsir 
QO. Did you make a record of those things you 
have been testifying to? 
A. Ne, sir. 
©. GSige J 
A. No, sir, just took from his saying, is all. 
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Q. Do you keep what you call attendant’s notes 
pineire © 

A. No, sir, not of him, only the day he came and 
the day he went away, each time. 

Q. Didn't keep any records of your observation, 
then? 

A. No, sir. 

QO. So you could report them to the physician in 
Charce: 

A. Not any record—only just reported them as 
he asked us questions about the patients. 
So you just simply related on recollection? 
Yes, sir. 
How many patients did you have there? 


>Ore 


Why, varied from fifteen to twenty—some- 
times twenty-five. 

QO. How many did you attend? 

A. Well, two of us attended about, probably eight 
or ten men. I don’t know exactly how many we had 
at that time. We used to average about ten or twelve 
men there. There was always two male attendants 
to take care of them. 

QO. Two male attendants to take care of eight or 
ten patients? 

iam Sifes, Sir. 

OL Were thev mental cases? 
A. Most all of them. 
©. Are you real sure you haven't attributed to Mr. 
Moats some statements you heard others say? 
A. I feel pretty positive I have not. 


244 New York Life Insurance Co. 


All you have related is on your recollection ? 
ies: 

What did the others say? 

Well, I don’t remember about these. 

You don’t remember about that, do you? 

I probably, if I-—— 

Just exlpain to the jury how it happens you 
don’t remember them, and remember in a positive 


OFOP>O>O 


. way what Mr. Moats said? 

A. Well, he was a man that voluntarily told all of 
his trouble, it seems like. 

Q. The other fellows didn't say a word then? Is 
that the way you remember? 

A. Usually, unless you request them. 

©. Are you prepared to tell this jury the other 
eight or ten mental cases you had at the Mountain 
View Sanitarium, were people who didn't talk? 

A, Wes, some of them talked*very much; imac 
they all talked. 

OF iiney did? 

A. Yes: 

Q. But you can’t remember what they said, and 
you do remember what Moats said? 

A, Yessitvemeimber what Mozarsicaide 

‘O. Is that the way you want the jury to under- 
stand? Now, what particular thing has happened 
that caused you to remember what Moats said, and 
don’t remember what the other fellows said? 

A. Why, I suppose I might remember what lots 
of them said if I 
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©. Had been sufficiently urged? 

Mr. PLATT: We suggest that counsel let witness 
finish his answers, and not break in on him. 

A. Of course the—scarcely any two mental cases 
that are alike. Hardly ever seem exactly alike. 

QO. That has been your observation, has it? 

Ao wes; it haat 

©. That is your explanation, is it, to the jury why 
you remember what Mr. Moats said, and don’t re- 
member the others? 

A. I don’t remember very much what the others 


said—so many different ones there. 
Re-Direct Examination. 


Mr. MONTGOMERY: Just one question. I want 
to ask permission of court and counsel to ask a ques- 
tion | omitted on direct examination. 

Mr. COCHRAN: No objection. 

QO. Did Mr. Moats, while at the Mountain View 
Sanitarium, say anything to you with reference to in- 
surance? 

A. He said he had his life insured some time be- 


fore he came there. 
Re-Cross Examination. 


Q. When did he speak to you about having his 


hfe insured—about the fact of its being insured? 


The first day he came. 
The first day he came? 
nes sir. 


1 PO > 


Was the purpose, can you say whether or not 
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the purpose was so in case of his demise, his attendant 
would know about it, so as to inform his relatives? 

A. Idon’t know about that. 

Q. Nothing said about it? 

A. No, sir, there was not. 

Witness excused. 

DR. GEORGE W. ZIMMERMAN, a witness call- 
ed on behalf of the Defendant, being first duly sworn, 
testified as follows: 


Direct Examination. 
(Questions by Mr. MONTGOMERY): 


Q. In what line of activity are you at present en- 
gaged? 

Osteopathic physician. 

Where do you reside, Doctor? 

La Grande, Oregon. 

In what line of activity were you engaged dur- 
ie spring of 1911? 

Same thing. 


AOpO> 


At the same place? 
Yes, sir. 


S>ro> 


You are regularly admitted to practice? In the 
state of Oregon? 

A. Yes, sir. 

©. Were you ever at any time acquainted with 
George Scott Moats, of Summerville, Oregon? 

Dm. Yesusir. 

©. When did you first become acquainted with 
him? 
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A. On or about December 20, 1910. 

Q. Did Mr. Moats at any time during the spring 
of 1911 consult you with reference to his physical and 
mental condition? 

A fedid 

Q. On what date, do you remember approximate- 
ly? 

AY March ts, 1orr 

QO. What, if anything, did Mr. Moats state to you 
aetna time’ 

A. Well, he said to me that he was very nervous, 
couldn't sleep, and wanted a general physical exami- 
nation to see if I could find any cause for sleeplessness 
—for his nervousness. 

QO. Did his wife accompany him at that time? 

fe ore. did. 

QO. What, doctor, was your diagnosis of his case 
at that interview ? 

A. Well, he was suffering from a very severe men- 
tal strain and commonly called neurasthenia. 

QO. What, if anything, did you advise Mr. Moats? 

A. I advised him to try the osteopathic treat- 
Tees. 

©. What is the purpose, Doctor, of these treat- 
ments? 

Mr. COCHRAN: Weobject to that as inmaterial, 
Moaltrhlonor. 

COURT: I suppose it is competent, if it is for the 
purpose of showing that it was intended to relieve 
him from the trouble he was suffering from—to that 
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extent it is competent. 

Mr. COCHRAN: Sawvevan-exception. 

COURT: Titeexception is allowed: 

A. The treatments were for the purpose of reliev- 
ing him from his nervousness, principally; to get him 
so he could rest at night. 

Q. Did you observe about Mr. Moats any externa! 
evidences of physical injury which produced this nerv- 
ous condition? 

A. According to our standards as osteopaths, was 
a fit subject for nervousness through his contracted 
condition—contraction of his muscles. 

QO. Would you say, Doctor, that the condition in 
which you found him was produced by any sudden 
cause, or was it a condition of growth? 

Mr. COCHRAN: I object to that as immiatenial 
and incompetent, and the witness is not qualified. 

COURT: I think he is competent, he is a reguian 
practicing physician. From his standpoint he has a 
right tomestity. 

MieGO@CiKAN: Save an exception. 

COURS Whe exception is allowed. 

A. What is the question? 

©. CGkead). 

A. Iwould say a condition of growth lasting over 


a considerable period of time. 
Cross Examination. 
(Questions by Mr. COCHRAN): 


‘QO. Doctor, as an osteopath, what studies did you 
follow, in the treating of nervous diseases? 
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A. Well, we studied the nervous system, studied 
nervous and mental diseases. 

Q. What author? 

A Cliurchyamlieetersoin. 

Q. For how longa time did you study nervous dis- 
eases? 

me 2/ months; that 1s, invaeperiod of three years, of 
nine months each. 

QO. You studied the nervous system from the be- 
ginning then, did you? 
Nes, str 
What school did you graduate from? 
Los Angeles College of Osteopathy. 
Does that follow the parent system of Dr. Still 


OPO > 


of Kirkville, Missouri? 

Pee Wes, sitive basic principles are all the same. 

©. Now, the first time you had seen Mr. Moats 
as an osteopathic physician was on the 18th of March, 
1911? 

A. Yes, sir. 

Q. What time of day was it he came in there? 

A. About, I should judge about five o’clock. My 
book that [ keep for that purpose says that he was 
ime dtedpat 5:30 P.M. 

Q. Mrs. Moats you say came in with him? 

ey. ees, Sir. 

©. Now, what was said there at the time in the 
presence of Mrs. Moats? 

A. Well, I couldn’t give it to you just as given, be- 
cause quite a time had elapsed between my examin- 
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ing him and the time of his demise, so that the mat- 
ter was not brought to my attention and I was unable 
to give any correct verbatim statement of what was 
said. But I know he told me about being nervous, 
about being unable to sleep, and he asked me if I 
would examine him and tell him if I could do him any 
good or give him any help. 

©. By this course of osteopathic treatment you 
told him that you could give him help? 

A. I told him that I would try to help him. 

Q. Now then, from Mr. Moats’ viewpoint himself, 
and not from yours, isn’t ita fact that he regarded this 
being unable to sleep as due to merely local cause and 
was not organic in any respect? 

A. I don’t remember what he said the cause might 
be or whether he gave any cause for it. I think he 
left that to me, to find the cause. 

QO. Did you inquire of him what he had been do- 
ing? 

Av) did. 

Q. Did you weigh him to see whether he had losi 
in weight? 

A. No, sir, I asked him if he had. 

QO. What did he say? 

A. He said that he thought he was losing weight 
getting thinner. 

QO. He thought he was? 

A. Yes, sir. 


Q. And do you know what his weight was—what 


he said it was? 
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A. I don't remember, no. One of the questions 
tat Task most all patients of that nature is whac 
their standing weight is, but I don’t recall what his 
answer was, now. 

QO. And you don't know how long he had been los- 
ing sleep from what was said there? 

A. He had been losing sleep for several months, 
was what he told me. 

O. He told you then he had been losing sleep for 
several months? 

A. Yes, sir. 

QO. And to what extent? 

A. Well, I don’t know as he made anything spe- 
Giric about it. 

QO. What did he say about his appetite? 

/ I don't remember what he said about that. 

QO. Did youask him? 

Ey. expect [ didaiaustiallly do. 

©. But you don’t remember now what he said 
about that? 

Eee iedonrot: 

Q. Now, in what way did you examine Mr. 
Moats? 

Physically. ’ 
In what way? 

According to our osteopathic teachings. 
What are your osteopathic teachings. 

To make a physical examination. 


O>O POP 


Now, we come back to the beginning. Tell the 
jury in what way you make that physical examina- 
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tion—the manner or method? 

A. We use our hands and our instruments for 
making a physical examination, just the same as any 
physician would do. There is practically no differ- 
ence in our examination, with the exception that we 
do make more of an examination of the spine, I be- 
lieve, than the common run of physicians do, but we 
examine the heart, liver, lungs, kidneys, make—where 
we have it or have a chance—make a chemical urin- 
alysis, which I don’t believe I did in this case, but 1 
examined his heart, his lungs, his liver—asked him 


about his kidnevs. 


What were they—normal? 
I don’t remember any more, just what they 
were, but I don’t think they were or I wouldn’t have 


(),. Did you count his heart-beats? 
eee ledid. 

‘O. Count his respirations? 
leaded 

O. 

A, 


said what I did. 

QO. Don’t vou remember now, whether they were 
normal or otherwise? 

A. I don’t. I haven't any recollection just what 
they were. 

Q. Assuming, Doctor, that they were normal on 
the 16th of March, what have you to say as to whether 
they were normal on the 18th? 

A. According to what I would think would be his 
actual condition. If he was extremely nervous or in 
a nervous condition, his heart beat might be down 
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twenty or up twenty, [ don’t recall just what it was. 

QO. But you are unable to tell the jury at this time 
what his condition was with reference to his heart on 
the 18th of March, then? 

Pe Noysir, ldonmisecollect, 

Q. Did you take the blood pressure? 

Ae No, sir. 

Q. Do you ever do that in your osteopathic treat- 
ment? 

A. If it is necessary. 

Q. Do you do it generally? 
ee NO: 
O 


. Do you have the instruments there in your of- 


fee 
eee, Sit. 
OQ. —to take the blood pressure? 
A. No, sir. 


©. Now, from what facts do you base your state- 
ment to the jury, that he was suffering from a very 
severe nervousness? 

A. On the condition in which I found him upon 
examination. He had an anxious expression in his 
his condition as to his nervousness was 


face; he was 
visible even to other persons who wouldn’t have any 
learning or teaching along the line of a physician. He 
was worried; he wouldn’t sit still; he seemed to be 
wanting to move all the time from place to place. 

©. You observed him for a certain length of time, 
did you? 


A. Jobserved him for prabably thirty minutes. 
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In what way? 

While I was examining him. 

While on your table? 

Part of the time on the table, part of the’fime 


> iO PO 


while I was taking his history, part of the time while 
he was on the stool. 

©. What was he worried about? 

A. Icouldn't tell you. He didn't tell me. I couldn't 
find out. 

QO. You didn’t ask him? 

eee echiadeasis iim. 

Q. Ask him if he was worried about anything? 

A. I asked him tf he had any trouble that was 
worrying him. He didn’t know, was about the answer 


Iizot, if J yecolicct. 


And during that whole time he was in your of- 


©. He said he didn’t know? 

A. No, he hadn‘a any trouble. 

Q. Was that the only time you saw him? 
A. That was the last time I saw him. 

Q. Professionally? 

A. Yes, sir. 

©; 


fice, was about how long? 

A. Iam unable to say just when they came in, in 
the first place. I was busy at the time, and when his 
time came for an examination, I examined him. 

‘OQ. Now, you spoke about the contraction of his 
muscles. What muscles was it that were contracted? 
A. The muscles of his entire back—of his neck. 

QO. The muscles of his back and his neck were con- 
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tracted? 

Yes, sir. 

When a muscle contracts, does it show knots? 
Not necessarily, no, sir. 

Did it give evidence of pain? 

It may. 

Did it in this instance? 

I don’t recollect whether it did or not. 


iO > One ee 


Did he complain of any pain of the muscles of 
the entire back? 

A. Hecomplained of the muscles of the neck hurt- 
ing him, worse than his back. 

O. He complained of the muscles of his neck, did 
hier 
‘Yes, sir. 
While you were examining him, or before? 
While I was examining him. 
Wasn't that due to your pressure on them? 
Not necessarily. 


OPO POY 


Now, you osteopaths get your hands on the 
back of a patient and press pretty firmly, don’t you? 

poe Oysir. 

QO. Enough to make them flinch? 

A. It may be if it is sore, that it would make them 
Tie, 

QO. Wouldn't it make them flinch in certain por- 
tions of the back whether sore or not? 

A. Nemsar: 

©. Doesn’t itasarule? Don’t they flinch? 

A. “Nowsir. 
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©. Were those muscles contracted so as to—of 
the back—so as to show, be visible to the eye? 

A. Probably not to yours; they were to mine, your 
eye not being educated like mine 1s to see those or ob- 
serve those things. 

Q. Well, if one can see, that is the requisite, isn’t 
it? 

No, sir. 


You don’t feel them 
Yes, sir. 
—with your eye, of course. 


>i Pid > 


You don't feel thenmwith your eye, it iommem. 
but you feel them with your fingers. 

©. Did you see the contractions in the museles of 
his back? 

A. I don’t remember now whether I did or not, it 
is too long ago. 

Q. Did you have him stripped so that you could, 
by manual treatment, get right next to his skin? 

A. Yes, sir. 

©. And you don’t remember now whether you 
saw any contraction or not? 

A. Icouldn’t say. 

©. What was the effect of this contraction tag 
you didn’t see there upon this man’s nerves? 

A. If I may be allowed to say, that our fingers 
take the place of our eyes, so that I felt what even I 
may not be able to see, and the effect was pressure on 
the nerves, which would cause irritation of the nerv- 
ous system, and bring about a nervous condition. 
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Q. You didn't find any of his spine unjointed, did 


you? 
A. No, sir, I didn’t look for that. 
‘(Q. The osteopaths have discarded that? 
A. Never have had it, sir. 
QO. Never had it? 
A. No, sir. To unjoint a spine, means death. 


Re-Direct Examination. 
G@itcstions by Mise i): 


Q. Did you give him any warning as to his condi- 
tion? 

ye | believe Iimade the Statement that he must 
have help, whether he got it from me or wherever he 
got it. If not, there were just three endings to his 
condition ,two endings to his condition, and one of 
them was to become insane, and the other one was to 
die. 

Re-Cross Examination. 

Om Did you"say thatwin the presence of Migs. 
Moats? 

Ae lecdid: 

QO. When? Before or after? 

A. When he was through the treatment; when he 
was through his examination. 

Q. That was to encourage him to get help, was it? 

A. From some place, yes, sir. 

Q. Now, do you want to take the position, do you 
take the position that because Mr. Moats was a little 
nervous, said that he couldn't sleep, that you could, 
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by feeling his back and the muscles of his neck, deter- 
mine to a certainty that the man was either going to 
die or go insane? 

A. Imight say that I had warning of Mr. Moats— 

QO. Well, I am asking a question, and I wish you 
would answer. 

Mr. PLATT: I would like to have the witness fin- 
ish the answer. 

COURT: He can answer counsel’s question. He 
started in, as | understand him, to state something 
which he had heard, which would be hearsay of course 
—wwhat some one told him. 

A. Ican‘t make an answer to your question with- 
out that. 

©. Now, you knew as a matter of fact that he™was 
going to die, didn’t you? 

A. No, sir, unless that he would die some time; 
Wec iieictidic: 

O. You weren't able to fix’a date exactly) wep 
you? 

fi A V@wsir; 10, sir. 

Q. And the question of his insanity was the un- 
certain pare: 

A. Yessir 

QO. And you wouldn't presume to fix the date, and 
didn’t fixtherdaite? 

A. Nomsiip 

QO. Yow knew; as a medical man, that if he lived 
long enough, he would eventually get Senile Demen- 


tia, didn’t you? 
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A. Not necessarily. 

‘Q. That would be the tendency, wouldn't it? 

A. We have people who die that are not insane— 
do not have Senile Insanity. 

Q. That is a very prevalent disease in very old 
people, isn’t it? 

A. Well, it is when they get extremely old, yes. 

Witness excused. 

DR. JAMES W. LOUGHLIN, a witness called on 
behalf of the defendant, being first duly sworn, testi- 


fied as follows: 
Direct Examination. 
(Questions by Mr. MONTGOMERY): 


©. In what line of activity are you at present en- 
Practicing medicine as a physician and surge- 


(% At what.place, Doctor? 

A. La Grande, Oregon. 

Op Were you a plysicianeand surgeon at La 
Grande,Oregon, during thesprimg of 1911? 

ee lawas. 

‘©. You are regularly licensed to practice in the 


State of Oregon? 


A. Ine 
OF fsadmwere at thait titane? 
Doge | cigk 


©. Were you ever acquainted with George Scott 
Moats of Summerville, Oregon? 
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I was. 

O. When did you first meet him, Doctor? 

“A. Menreln 16, 1911. 

Q. What was the occasion of your meeting him at 


S34 


that time ° 

A. Hecame in to consult me about his condition. 

O. At what tune of the day, Doctor? 

A. I should say it was in the neighborhood of ten 
o'clock. Somewheres between ten and eleven. 

QO. In the ——— 

A. Forenoon. 

‘. Now, state, Doctor, the result of that comyer 
sation, giving the statements, if any, made by Mr. 
Moats himself concerning his condition, and your 
diagnosis of the case. 

A. You want it just as [ found him that morning? 

O waines. 

A. Well, Mr. Moats came in and his witewaae 
with him, and he told me that he was suffering from 
sleeplessness, couldn't sleep very well, and that he 
was nervous, and that he didn't feel good generally. 
I examined him, I looked him over, and found that 
his physical condition appeared to be all right, didn't 
find anything wrong with the physical condition and 
so I asked him questions and I discovered then—that 
is, | recognized then, that the man was in a highly 
nervous condition, and I began to question him about 
his nervous condition, and from his questioning— 
from my questioning I got from him that there had 


been a religious revival in Summerville, and he had 
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taken an active part in it, and that he was unduly ex- 
cited along those lines, and I followed along the con- 


yersation with him, and questioned him on other 
things, and found that the man was all right; you 


could carry along a conversation with him on any 
other subject. I talked to him about his farming and 
his crops, and what he was going to do there this 
year; he said he didn’t intend to do anything, that the 
boys were going to have the place; and the man ap- 
peared all right except for this religious excitement. 
Well, I recognized then, that the man was unduly ex- 
cited, nervous, and I recommended—well, in the 
meantime, I encouraged him as much as I could, told 
him about this condition he was in, that he didn't 
want to worry about it) that he would»be all right, 
and I talked to him along these lines, and then I ad- 
advised his wife to take a trip to Portland, 


vised him 
it would be a good thing for him to get away for 
awhile, go down to the sanitarium down at Portland; 
and they didn’t think favorably of it at that time, but 
they said that they would be in again if he wasn’t 
better, and I gave him a prescription, a nerve seda- 
tive, and advised him to keep away from religious 
work and keep as quiet as possible. Advised him in 
fact to stay in La Grande for awhile, not go back to 
Summerville, and I left him—he left the office at that 
time and took the prescription with him. That was 
about—the first time I saw him, that was about as I 
found him, and what I advised him to do, and the way 
I treated him. 
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Q. Now, Doctor, did your examination disclose 
any physical injury which might be the cause of this 
nervousness ? 

x. ING: 

QO. What has been the extent of your experience 
and education, Doctor, with reference to the subject 
of nervous diseases? 

A. Well, I had a course in nervous diseases when 
I graduated, which all medical students get; then I 
have had a chance to observe them in Blackwell’s Is]l- 
and; and I have also had a chance to take some lec- 
tures under Dr. McDonald in nervous diseases, and 
also Dr. Hammond, a man in New York—lI followed 
up that work. 

©. Did Mr. Moats consult you at any time subse- 
quent to the 16th day of March? 

Pues Iewas called atter wands: 

Ome aiciwne times of that? 

A. Well, I think it was Sunday night, I had been 
out in the country, and I got in about half past two in 


the morning, and my wife told me 

Mr. COCHRAN: Just omit that, of course, Doctor, 
we object. 

A. Well, [ was called at half past two when I 
left my house to go to the Savoy Hotel to see Mr. 
Moats. 

©. In La Graiide ° 

A. In La Grande. I got to the hotel and I went 
to the room, and I found Mr. Moats, there, and a Mr. 
Gilliland, a Methodist minister, and Mrs. Moats. Mr. 
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Moats was very glad to see me, and he told me, he 
says: “I haven't been able to sleep any,” and, he says, 
“Tam in bad shape,” and he says, “I want you to do 
something for me.’’ I sat down and talked with him, 
and encouraged him as much as I could, and told him 
that he would be all right, and he said something to 
the effect then—I think it was then—that he thought 
he would go away the next day; wanted me to take 


Intm away, later im that day; and I sentetowhe druc 
store for a sedative powder and gave it to him and left 


him, and went home, and later in the day I saw him 
again. 

‘QO. What was the approximate date of this last 
consultation, Doctor? 

A. The last consultation ? 

Oy Ys. 


A. It was the anorning of the 20th, early in the 


morning. 
Q. You mean in your answer March 20, 1911? 
Ag Siig 
Q. What month was that? You said the 20th. 
Ewe 20th of Maren, 
QO. What year? 
A, IE 
QO. Now, Doctor, what was his comparative con- 


dition between the two consultations? 

A. Well, when I found him that Sunday night, 
his condition was much worse than it was when I saw 
him four days before. 


Q. When were you called again? 
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A. Well, he came into my office I think that same 
day, and that evening we talked—planned over about 
him going to Portland to Dr. Williamson's sanitari- 
um, and thateevening he and I took the tramp 
lia5 trainsior Rontlend. 

'0. How did he behave on the train? 

A. Well, he was restless, and didn’t sleep any to 
speak of, but he was quiet enough, I could talk with 
him, persuade him. 

Q. Did you take him to the sanitarium ? 

A. Yes, I took him‘first to Dr. Williamson’s of- 
fice, and then from there we went out to the sanitari- 
um. 

©. What statements, if any, did Mr. Moats make 
to you at that time regarding his condition? 

A. Well, Mr. Moats’ condition was, he was in that 
nervous condition that he imagined that the Devil 
was speaking to him—that was his principal trouble 
—and wanted him to do something that he didn't 
want to do, and Mr. Moats didn't want to—as he told 
me—he said: “I don’t want to hurt any one, and I 
think it would be better,” he says, “Ii 1 stay awagae 
little while.’ He seemed to realize his condition and 
realized the danger it might be to his family and those 
around him, if he remained at home, but it was the 
Devil trying to have a bad influence over him, was his 
principal thought. 

©. Now, Doctor, based upon those observations 
concerning Mr. Moats’ condition at these respective 
dates to which vou have testified, would you be of 
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the opinion that:the nervous condition in which you 
found him was produced by any sudden cause, or was 
it a condition of growth? 

A. Well, if you will allow me to qualify my answer 
there, explain why I answer that a little differently— 
that is, | wouldn't like to say yes or no to that ques- 
tion right then, but from what later developed. 

QO. Answer it in your own way. 

A. Well, of course, a patient will come to you with 
that form of excitement, not exactly that form of ex- 
citement, but some people with nervous temperament 
will come in to you who have been through some great 
strain, or through some revival, and have taken an 
active part in it, and it has had that effect on them. 
They are upset nervously, they are not of stable nerv- 
ous makeup and are easily upset, and with them, the 
condition will gradually—you send them away for a 
little rest and change of scene, why, those patients— 
the case will clear up, but there will always be more 
or less of the ueurasthenic disposition; not what you 
call insane person, but with the insane conditions go- 
ing on the while. These symptoms came on before, 
and with what later reveloped, I should say that the 
condition was a form of dementia at that time. 

Cross Examination. 
(@iestions hy Alr. COCHRAN): 

©. What isethe fact, Doctor, as*tomvhether or net 
Pariemtemthat come to physiciansegenesally, amd to 
yourself in particular, and complain of being unable 
to sleep, are suffering from serious nervous or mental 
diseases? 
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A. Well, they are not unless you were—you 
wouldn't consider they were suffering from serious 
mental diseases. 

©. The rilleys) they are not? 

A. Well, the first supposition—you see a patient, 
you do not consider they are insane the first time you 
see them—the first interview with them. 

QO. Observing from the viewpoint of the physician 
that you were in on the 16th of March, you are unable 
to say, are you not, that Mr. Moats was at that time 
suffering from a serious nervous and mental disorder? 
IT would not have been able to say at that time? 
ies. 

At that time I couldn’t have 
Not taking in consideration what you know. 


> iO PIO > 


Tknow. At that time I couldn't have positive- 
ly stated that Mr. Moats was insane. 

©. And the appearances at that time were that he 
was suffering from slight excitement due to his church 
work, and would speedily recover? 

A. Well, I wouldn't say the excitement was very 
slight. At that time I considered that his condition 
was—in fact I wasn’t satisfied in my own mind just 
what his condition was. There were certain things 
about his condition that suggested there might be 
serious trouble, and there were other things that sug- 
gested it was something that would pass away. 

QO. It was a matter that you couldn’t determine 
whether it was really serious or slight at the time? 

A. No, not.at thattime, | couldn't. 
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Q. And from Mr. Moats’ viewpoint it had the ap- 
pearance to him after he had been encouraged by you 
to the belief that it was a slight disorder, that it would 
speedily disappear? 

A. Iencouraged him in that belief. 

Q. He went away with that belief? 

A. He went away with that belief. 

Witness excused. 

DR GHAR LESw Eek Y J PTON 3a witness call- 
ed on behalf of the defendant, being first duly sworn, 
testified as follows: 


Direct Examination. 
(Questions by Mr. MONTGOMERY): 


Oe UG what line ofaeinity are you at present en- 
@aced, Doctor? 


> 


Practice of medieme and surgery. 

Q. At what place? 

ee La Grande, Oreo: 

OF In what line and in what place were you en- 

caged during the year 1911? 

Pee Dine sane: 

©. Were you ever acquainted with George Scott 
Moats of Summerville, Oregon? 

pee cs, Sir. 

©. State the circumstances, Doctor, of your first 
meeting with Mr. Moats. 

A. I first met him something like three or four 
years ago. I don’t just recall the date. It wasn't, 
however, for himself. 


‘Q. Did you meet him at any time during the 
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spring of 1911? 

A. Yes, sir. 

Q. State the occasion of that meeting, and its ap- 
proximate date, Doctor. 

A. It was some time during the early partgmeme 
year, I must explain that I haven't any date because 
I gave him no prescription, and under those condi- 
tions I don’t make any record of the consultations 17 
the account is paid, and they paid, but it was some 
{ime during the carly part of 1911, he came in and— 
Prior to March? 

Beg pardon? 

Prior to March? 

I guess so, although of that I wouldn’t be posi- 
tive. I don’t mean to make that guess because of con- 
ditions that have developed at all, but it was some 
time during the early part of the year He complained 
of nervousness and sleeplessness. I examined him— 
advised him to go to a lower altitude, and to consult a 


> 10 PO 


physician there. 

QO. What statements, if any, did Mr. Moats make 
to you at that time concerning his condition ? 

A. Idon’t recall any outside of his explaining that 
he was unable to sleep and more or less nervous. 

©. What, doctor, was your diagnosis of his case? 
A. I! considered it a case of neurasthenia. 
©. Expiain to the jury, Doctor, what that. 
“A. Jhat is nervous exhaustion, nervous depravity, 
over-worked nerves, considering the recuperative 


power of the nervous system. 
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QO. And did your examination disclose any physi- 
cal reason as < cause of this nervous condition? 

A. Physically sound, apparently. 

Q. In your opinion, the nervous condition in 
which you found Mr. Moats at that time, was it of any 
sudden or immediate origin, or a disease of growth? 

A. More than likely it was a disease of growth. 
I would consider it such. 

Q. What, Doctor, has been the extent of your edu- 
cation and experience with reference to the subject of 
nervous diseases ? 

A. My college work in Chicago, as well as post 
graduate work at the same place. 

Q. And to what extent have you had experience in 
irae lime 

A. Ihave had various occasions the last ten years 
and in Chicago had quite a little eclectical work. 

©. Now, Doctor, if it should appear that a patient 
on the 16th day of March, of a given year, had con- 
sulted a doctor with reference to nervousness and 
sleeplessness and his case had been diagnosed as nur- 
asthenia; and it further appeared that on the third of 
March of that year, and likewise on the 14th, he had 
consulted a physician with reference to a similar dis- 
ease; and it further appeared that subsequent to that 
date and on or about the 18th of March, he had made 
a statement to another physician that this nervous- 
ness was of a long standing, covering a long period of 
time; and it further appeared that shortly subsequent: 
to the 18th of March of that year, he went to a sani- 
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tarium for treatment for this nervous disease; and it 
further appeared that on or about the 10th of April of 
the same year, he was committed to an insane asylum, 
and that subsequently on or about the 4th of June of 
the same year, he was again committed to an insane 
asylum, and during this period of commitment was 
suffering from manic depressive insanity, and subse- 
quently, and on or about the 14th of June of the same 
year, died as a result of manic depressive insanity, 
what would be your opinion with reference to the fact 
of whether or not the nervous disease from which he 


was suffering on the 16th of March of that year, was 
the incipient insanity from which he died? 

Mr. COCHRAN: I object to that question as not 
being based upon the evidence in the case, including 
in it some statements not shown by the evidence. 

COURT? What particular statements ? 

Mr. COCHRAN: I have in mind that there 1s no 
proof, as I recall it, that he died of manic depressive 
insanity. 

COURT: I understand that was in the proof of 
death. As I recall the evidence is in the record cov- 
ering every item in the question. I may be mistaken, 
but unless it is pointed out that it isn’t, the objection 
will be overruled. You may answer the question, 
Doctor. 

A. I would haye considered it to have been the in- 


Ciprenir stage. 
Cross Examination. 


(Questions by Mr. COCHRAN): 
Q. You are quite unable to say, Doctor, just when 
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it was that Mr. Moats came ineto see you? 

pees No, | couldmi eve you the date. 

QO. You don’t know whether before or after the 
16th of March? 

A. I could not be real positive about it, but as my 
impression was lead back to it by being asked a date, 
I tried to obtain some supporting testimony, or some 
supporting memorandum I had, and was unable to 
give the exact date. 

Q. You don’t know when Mr. Moats was taken to 
Portland? 

A. In tact, ldidit@knowshe was taken to Port- 
land, and didn’t know that he was dead, until that— 
until the summer time. 

So he was just in your office the once? 
Nees. sir. 

Mrs. Moats was with him? 

Yes, sir. 


OPOPO 


Was that the time that you removed the 
growth from his eye? 

Peeeicie may haye been there betoge, WF hadn't re- 
membered that IT had removed something from his 
eye, but probably I did. 

oe Voudon treimember that? 

Pidonttthiniwivdid atthaiinie: 


J mean the eye-lid. 
Tunderstand. J don't think I did at that time. 


You don't remember whether it was that time? 


> iO RO > 


No, I couldn't be sure about it. I have no mem- 
orandum about it. Whenever a person pays his ac- 
count, I don't keep a record of his being there unless I 


272 New York Life Insurance Co. 


give him a prescription. I keep copies of my prescrip- 
tions. 

Q. Did you talk with Mr. Moats at that time? 

A. Yes, sir. 

Q. Andhe told you that he was unable to sleep? 

A. Complained of sleeplessness. 

Q. You encouraged him that the matter was— 
would readily yield to treatment? 

A. No, I didn’t. I told him tosge@ to the @oqemes 
lower altitude, and there get a physician to take care 
of him. 

Q. Did you examine him physically? 

A. Yes, sir, went over his abdomen and his gen- 
eral condition—found him to be in good condition. 


‘QO. Found him physically sound in that respect? 

AL Apparently. 

Q. Found no organic lesions? 

A. No organic trouble; no show of pathological 
condition. 

Q. No pathological condition? 

A. Not that I could determine, except nervous- 


©. You didn’t ascertain the extent of that, did 


you? 
A. Of the nervousness? 
O. Yes. 


A. Only that it was quite well developed in a neu- 
Fastivemre limes 

©. Did you ascertain to what extent or what the 
cause was of his neurasthenia? You say he was a 


neurasthenic. 
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A. J could elicit any cause; couldn't get any 
definite cause. 

Q. Couldn't determine any definite cause? 

A. Couldn't get any definite cause. 

Q. Now, neurasthenia is a general name which 
physicians have to designate a multitude of things, 
ometiit ? 

A. Nota multitude of conditions, no, sir. It des- 
ignates just exactly what the name says, an asthenic 
condition of the nervous system. 

Q. What does that mean? 

A. That means without sufficient nourishment to 
keep it up to normal conditions. 

Q. In other words, it might be due to over-work? 

A. It might be due to over-work, exhaustion, de- 
plavity in any manner. 

QO. Not necessarily serious in any respect? 

em A cnO tC 0 eo stasis eee. 

Q. Ifa man is following a sedentary life, working 
on the inside, and does not take much exercise, he 
may get that? 

A. More apt to have it. 

©. Aman out on the farm, he may get it by work- 
ing hard on his farm, and keeping long hours? 
Worrying, yes. 

Worrying, incident to the business? 

Ny eSusin: 

None of it is necessarily serious? 

Might not be, not necessarily. That is right. 


iO FO PO D 


You encouraged Mr. Moats, did you? 
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A. Encouraged him? I don’t believe I ever failed 
to encourage any of them any more than I direct them 
to do something that in my judgment would benefit 
them. 

©. Now, the discussion there, at the time—Mr. 
Moats regarded the matter as of slight moment and 
would readily yield, I suppose, to treatment? 

A. I don’t recall that I gave him any impression 
as to the length of time for recovery, as I considered 
it one in which change of altitude would have a mark- 


ed impression on him, as well as change of association, 
surrounding, and general conditions. 

MrePEATi: 1 didnt catchithemact oi ie 

A. Change of associations, surroundings, and gen- 
eral conditions. 

Q. That isa marked change for the better? 

Pogeme <pecred it to Ne. 

Q. Now then, you found in Mr. Moats no func- 
tional or organic trouble at all? 

A. No organic lesion. I don’t recall the condition 
of the pulse, but from his nervous condition I would 
have expected it to be accelerated, more rapid@einam 
normal. 

©. But you don't recall whether it was or not? 

A. I couldn’t be positive of it; that is, have no 
memorandum of it. 

Q. If he was examined physically on the 16th of 
March, and his pulse was found to be normal and his 
lungs sound, and his abdomen sound, no condition— 
no abnormal condition—that could be seen with the 
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eye, and he complained of no pain, would you ex- 
pect to find him a man that was suffering from dis- 
ease, under these conditions ? 

A. You haven't gone over the field that would be 
necessary to determine it by. The nervous system, 
of course, would have to be included; an examination 
of the reflexes would be a very important feature. 

QO. Well, I understand that the examinanation 
was made and that the reflexes were normal. 

A. Reflexes normal, then I would expect him to 
be in a normal condition. 

Q. The examination of his urine shows that to be 
normal—no albumen, no sugar. Would that be a 
further evidence of the normal condition of the man? 

A. It certainly woulda. 

©. Would you expect to find a man in that condt- 
tion and have the muscles of his back contracted in 
any way? 

A. I wouldn't, not with the reflexes normal. 

Q. Would the muscles of his back under those 
conditions be contracted so as to cause any pressure 
on the nervous system? 

A. Could they, did I understand? 

Q. Would they, as a rule? 

A. The sensory nerves of the one that supply them 
most particularly; possibly. 

©. Ifaman was—later developed a mental condi- 
tion which required him to be confined in the asylum, 
isn't 1t possible that such condition might spring up 
after the 16th of March? 
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A. Oh yes, yes, mania can occur in averyeeiiest 
time; may become a raving maniac inside of 24 hours, 
without any previous lesion noticable. 

Q. And the fact that he was confined in the insane 
asylum on the 18th of April, in the lower altitude of 
Portland, in a sanitarium, wouldn’t necessarily be 
positive proof that any maniacal condition existed 
earlier? 

As Notmatall: 

Q. lf understand it then, that the condition in 
which Mr. Moats was as related by Mr. Montgom- 
ery’s hypothetical question—that it would be possible 


for that maniacal condition 

A. He traced a nervous condition from the begin- 
ning. He traced a nervous condition from the begin- 
ning of his question to the finish, and that could eas- 
ily have been the condition. 

QO. But, on the other hand, there might not have 
been any physical connection between the maniacal 
condition existing, or the delusional condition exist- 
ing on the 18th of April with any previous disease. 

A. Would necessarily have been reflexes. 

©. (Read). 

A. That is right. 

Q. Now then, if a person has complained of sleep- 
lessness, that doesn’t necessarily indicate they are 
suffering from any serious disorder? 

A. Not alone. That alone does not necessarily 
indicate that. He may have had a bad stomach to 
cause sleeplessness. 


vs. [da M. Moats, Guardian 207 


©. There are many diseases 
De eS, Werairy: 

QO. —that are brought to you for treatment and 
you don’t expect to find anything that will cause you 
to believe a man is insane just because he has a little 
sleeplessness? 

A. Not necessarily, but we usually look upon the 
nervous system generally; whenever a person com- 
plains of sleeplessness, if we find no organic lesions, 
that is, no functional derangement or organic lesion, 
we look upon it then as being the beginning of insan- 
ity, we look upon it more seriously. 

Q. In cases of neurasthenia you usually find or- 
ganic lesions? 

A. Not necessarily. 

Oe Wo you generally: 

A. No, sir. Well, 1 won’t say that, it may be 
found and it may not. [don’t know how the propor- 
tion would average up. 

Oe but asvarule youtnink that would be the case? 

A. Not necessarily so, although it could be. I 
would expect it might be true, but we wouldn't neces- 
sarily find itso. However, we find a very great many 
neurasthenics that apparently have no organic lesions, 
that go about without treatment for years. 

Q. Now, Doctor, suppose that Mr. Moats was ex- 
amined on the 16th of March, 1911, and at that time 
was found to be sound both physically and mentally, 
as far as one could discover upon a thorough exami- 
nation, and afterwards he went to Portland, was there 
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treated at a hospital and later on in April was taken to 
the asylum, was taken to the asylum on the 18th of 
April, and was discharged as cured on the second of 
May, and again committed to the asylum on the 7th 
of June, and died on the 14th of June of maniacal ex- 
haustion, is it not possible under that state of facts 
for the manical condition to have begun, developed, 
and culminated subsequent to March 16, 1911? 


A. Yes, sir. 
Re-Direct Examination. 


QO. Now, Doctor, wasn't the manic insanity form- 
erly classified under another heading? 

A. Under anotherieadine ? 

@.¥ Ves. 

A. Yes, sir, but it may have had its origin under 
any one. 

QO. Iknow, but I mean, didn't it go formerly under 
the name of recurring insanity? 

A. Recurring insanity, yes, sir; recurring insanity. 

OQ. Isnt it a fact that evidence of an apparently 
temporary cure is one of the very evidences of this 
form of insanity? 

EO. ieereciis; 

Mr. COCHRAN: Rather leading and suggestive, 
if your Honor please. 

COURT: He has answered the question—he has 
said’ yess 

©. Now, Doctor, you said in your cross examina- 
tion that it was possible for insanity to develop in a 
very short period of time. Now, I will ask you if it 
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isn't a fact that, in the absence of evidence of any very 
sudden shock, or of physical injury, in most, if not 
all such cases, an examination of the previous history 
will disclose some symptoms of nervousness? 

A. Yes, sir. 


Re-Cross Examination. 


©. By sudden shock or physical injury, what 
would you include? 

A. Any injury. Any nervous surprise, exhaus- 
tion—well, any nervous surprise, any surprise, wheth- 
eit be pleasantyomenter, or some other feature. 

Q. Suppose he was put in restraint at a hospital 
against his will? 

That is all right. 

That would affect it? 

Wess 

And if that condition of affairs existed, vou 


O PO > 


ee ald be inclined, would you not, to attach a great 
deal of importance to that fact as a symptom, would 
vou not? 

fo ieeertamiv would 

Witness excused. 

Mr. MONTGOMERY: I now desire to offer in 
evidence, in each of these cases, a certified copy of the 
record of the Oregon State Insane Asylum, prepared 
omdecertitied to by DreK. E. Lee Siciner, Medical 
Superintendent of the Oregon State Insane Asylum, 
and keeper of these records, and also prepared and 
certified to by Oswald West, Ben W. Olcott, and 
Thomas B. Kay, respectively the Governor, Secretary 
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of State, and Treasurer of the State of Oregonjeand 
ex-officio trustees of the Oregon State Insane Asy1- 
ui, and also whose genuine signatures are certified to 
over the hand-of Ben W. Olcott, Secretary oi=Simae, 
and the great seal of the State of Oregon, showing 
the record of the condition of George S. Moats while 
at the Oregon State Insane Asylum, and ask that the 
same be received in evidence and marked as Defend- 
ant’s Exhibit. 

Mr. COCHRAN: We object to the documensam 
immaterial, incompetent and irrelevant, and not a rec- 
ord required by law to be kept under the provisions 
in the statute with reference to certified copies, and in 
that respect the document would be heresay. 

COURT) Wiarict 
showing the record? 

Mr. MONTGOMERY: A memorandum of the en- 
tries upon the books, the official records which are 


a mere copy of the entries 


authorized to be kept by the statute. I think the stat- 
ute provides that the medical superintendent, as I re- 
call it, is the custodian of the records of the Oregon 
State Insane Asylum. 


Mr. COCHRAN: My recollection is that suchideg 
uments are just like the records of private hospitals. 
The physician may require the nurse to keep the rec- 
ord of a hospital and of the administration of medi- 
cine for his own information, but it is not a legal rec- 
ord. 

COURT: You may submit it for the present, and 


vs. [da M. Moats, Guardian 281 


look it up later. It will be admitted, subject to the ob- 
ection. 

Marked ‘“Defendant’s Exhibit I” for identification. 

Whereupon proceedings were adjourned until 2 
Pil. 

Pendleton, Oresonmiiniesday May 28, 1982)2 P. M. 

ie, P. LEWIS Recalled by thedetemse: 

Direct Examination. 
(Questions by Mr. MONTGOMERY): 

‘QO. Mr. Lewis, I hand you these two policies of 
imstirance, Plaintitis Haaibits 1 and 2, and ask you 
to look at them and state to the jury whether you had 
anything to do with the delivery of them? 

Nr. COCHRAN: Objected to as immaterial, there 
being nothing in the pleadings, predicating any ques- 
tion upon the matter of delivery. 

COURT: It is aduiitted they were delivered, but it 
may be important in another view of the case. He 
may answer the question. The objection will be over- 
ined. 

mir. COCHRAN] Save an exception. 

COURT: The exception is allowed. 

A. Yes, sir. 

©} Sstate what yourdmdunethat resard! 

A. When the policies came I went to a phone, and 
—what we call our rural phone, and phoned down to 
Moats’ home to know if I should hold the policies un- 
til he caine to town, or should I mail them. The an- 
swer 


©. Do you remember when that was? 
A. That was April 6th. 
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Ope iol: 
Ro SERS, 
Ol "Coron 
A. And J mailed the policies. 
QO. Were those the instructions you received on 
the phone? 
Aa Yes sit 
Witness excused. 
DR. CHARLES HENRY UPTON. Recalled iim 


defendant. 
Direct Examination. 


(Questions by Mr. MONTGOMERY): 

Q. Doctor, did Mrs. Moats during the year, the 
spring of 1911, consult you with reference to the fact 
as to whether or not George Scott Moats was an in- 
surable risk? 

Mr. COCHRAN: We object to the question as im- 
iMauerialeamd irgclevant, 

COURT: Well, there is a charge that she knew 
of this alleged fraud, and I suppose it is for the pur- 
pose of hearing upon that allegation in the answer 
that this evidence is offered, so I suppose it is com- 
petent for that purpose. 

A. Somethine was said relative to it, but I dont 
remember the date that that was said. 

Q. What was the character of the question and 
vour answer to it? 

A. I don't know as I could give you the detail of 
the question, or anything in detail about it, but there 
was something said about his being insurable, or 


something about as to his being eligible to insurabil- 
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ity, or something of that sort, and I made some re- 
mark relative to his nervous condition, and gave them 
a negative answer. 

Cross Examination 
(Questions by Mr. COCHRAN): 

©. Where was that conversation had, Doctor? 

A. It must have been in the office; there is not oth- 
cmplace that] metithenmihat | recall, 

eet the orice: 

oe ees, Sir. 

QO. Was it the same time that Mr. Moats was up 
tiene ? 

A. I couldn't be positive, but I rather think so, be- 
cause that is about the only time I remember meeting 
Mr. Moats, although there was another time mention- 
ed about my taking something from his eye. If I did 
it then, it must be the time. Now, I couldn’t be pos- 
itive as to the date. | 

QO. You don't know whether before or after March 
16th? 

A. Couldn't give you the date. 

‘©. You don't know how the conversation came 
up? 

A. Relative to his examination. It must have been 
at the last examination. 

©. But you are not clear whether it was or not? 

A. Wrell,1 wouldimaither expectutsto begog sich a 
question wouldn't have come up. I am not sure, but 
judging from analogy I would expect it. 


QO. Were vou talking about insurance? 
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A. They were talking. 

wit And she happened to inquire if her husband 
was an insurable risk or not? 

A. Talking about his nervous condition, and there 
was something said about insurability. 

Q. Just what it was you don’t remember? 

A. Well, the purport, not definitely. 

QO. And you don’t remember what your answer 
was at that time? 

A. Only I remember it was negative more than af- 
firmative. 

Q. There at your office, and who was present, you 


say? 

A. Mrs. Moats was the only one in the office with 
him. 

Q. Just Nrs. Moats and Mr. Moats? 

A. Yes) sir. 


Witness excused. 

DR. W. T. WILLIAMSON, a witness called on be- 
half of the defendant, being first duly sworn, testified 
as follows: 

Direct Examination. 
(Qestions by Mr. MONTGOMERY): 

QO. What line of activity are you at present en- 

gaged in, Doctor? 

Physician. 

How long have you been a physician? 
Since Wey 7 


You reside at 


> 10 >iO > 


Portland, Oregon. 
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©. Have yowspecializedinany particular branch? 
eee | lave. 
OF Vriat braveleboctor © 

pee Durie titemiacie2O gcars’ l have lnnited my 
practice to nervous and mental diseases. 

‘©: Nowpknidiestaiesto the jury the extent of 
your education and experience, with reference to the 
subject of nervous diseases, giving in detail—nervous 
or mental diseases, giving in detali the various schools 
if any, from which you graduated, and the extent of 
moUTmeXxpPerence: 

A. Iwas graduated from the Medical Department 
of the University of California, where we had the sup- 
erintendent of one of the asylums in California hold- 
ing the chair of mental and nervous diseases, and 
who gave us clinics in addition to his lectures upon 
that subject.. Then I had what ordinarily occurs to 
the practice of the general physician for eight years 
in my general practice; then I was 17 years first as- 
sistant physician at the Oregon State Insane Asylum; 
and I also took a post graduate course in the New 
York Polyclinic, where I studied along the same 
lines, and since leaving the insane asylum ten years 
ago, I have been conducting two sanitariums in 
which patients of this class—or these classes, are be- 
ing treated. 

©. What are the names of those sanitariums and 
wiere are they located? 

A. The Mountain View Sanitarium and the Wav- 
erly Sanitarium, at Portland, Oregon. 
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O. Were you ever acquainted with George Scott 
Moats, deceased, during his life time? 

A. I was. 

Q. State the circumstances under which you first 
met Mr. Moats. 

A. Atthe Mountain View Sanatorium. 

QO. Now, state in detail the conversation, if any, 
which you had with Mr. Moats, during his confine- 
ment to this sanitarium ,and your diagnosis of his 
case at that particular time. 

A. Well, I will be unable to give the conversa- 
tion verbatim, I could give you substantially such 
parts as | remember. The first interview I had with 
him, I spoke to him at considerable length, and he 
told me of his condition. 

OQ. Do you remember approximately the date of 
that, Doctor? 

A. It was the day that he was brought to the 
sanitarium. It was—lI believe it was March 21, 1911. 
He was there twice, six days the first time, and then 


he came back April 11th, and remained about seven 
days. He told me about his inability to sleep, and 
about his being troubled with hallucinations and 1]- 
lusions. He had a belief that his spirit would leave 
his body and go out into the world, or had done so, 
had gone out, and would return to him, and he aiso 
had a belief that the Devil was accompanying him and 
had been for some time, not continuously, but fre- 
quently, and that the Devil, would whisper words to 


him, tell him to de things, and there was a constant 
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fight being maintained by him against the Devil to 
resist these advices, or intreaties, or whatever they 
were, and he realized that at times he had been un- 
able to control himself as against that influence; made 


that apparent by suggesting to me that he wished to 
be restrained at night for fear that under this influ- 
ence he would be incited to the commission of some 
overt act which he did not wish to do. He talked 
coherently, expressed himself clearly enough, and had 
a fairly intelligent knowledge of events upon which he 
could discourse, but when he approached the line of 
his delusions, he lost control, and was conscious that 
he had lost control at times, and was very much wor- 
ried about it, and consequently. he was in a state of 
tension. His countenance was anxious and troubled, 
and at times fearful. He seemed to feel that he wasa 
victim of something that he could not control and 
which he was very anxious to control. He could be 
reasoned with up to a certain point, following it in 
accord, until after the final termination theoretically 
of what was being said, he would come back with the 
idea, well, that he could not help believing that it was 
true. He could reason out that it was not true, yet 
the feeling which came from his perverted condition 
impelled him to believe that it was true. That was the 
mental state in which I first found him. 

Q. What if anything, did he say, Doctor, with re- 
ference to the prior history of these delusions—prior 
to the date when you first met him? 

A. He spoke about their having existed previous~ 
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ly, but I could not say precisely as to the time. 

Q. Could you approximate? 

A. It seems to me like it was weeks, or months. I 
wouldn’t be sure, something of that kind, and the 
nervous trouble with the insomnia, had existed still 
longer, but there was, as I recall it, an increasing de- 
velopment of the symptoms, in the frequency of the 
approach to him and in their intensity. 

Q. Now, Doctor, isn’tit a fact that delustomemim 
themselves are as much evidence of insanity as manic 
insanity itself? 

AL Vheyareyyes, 

QO. If it should appear, Doctor, that on the 16th 
day of March of a given year, a man was suffering 
from nurasthenia, and it further appeared that on 
the 3rd day of March of the same year, and on the 
14th day of March of the same year that he had con- 
sulted physicians for nervousness and sleeplessness, 
and it further appeared that on the 18th of March 
of the same year, he had consulted a physician with 
reference to nervousness and sleeplessness, at which 
time he said that the nervousness had existed over a 
considerable period of time prior to that, and it fur- 
ther appeared that on the 21st of March of that year, 
he was confined to a sanitarium for this nervous dis- 
ease, and that he was again confined on or about the 
lith day of April of the same year, and that Gnmon 
about the 18th day of April of the given year he was 
committed to the insane asylum where he was suffer- 


ing from manic depressive insanity, and it further ap- 
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peared that on the 4th of June of the same year, he 
was again committed to the insane asylum suffering 
with manic depressive insanity, which insanity result- 
ed in his death on the 14th of June of the given year, 
what would be your opinion, with reference to the 
fact as to whether or not the nervousness from which 
he was suffering on the 16th of March was the incipi- 
ent form of the insanity from which he died? 

Mr. COCHRAN: We object to that as immaterial 
and incompetent. 

Objection overruled. Exception saved. 

COURT: Exception 1s allowed. 

A. That would be the probability. 

Q. In your examination, Doctor, did you observe 
any evidence of physical injury which could have 
been the cause of this nervousness? 

ee | did not. 

©. Based on your observation—on your study of 
this particular case, what is your opinion with refer- 
ence to the fact of whether or not the nervousness 
from which he was suffering was of sudden origin or 
covered a long period of time? 

A. Judging from his condition as I saw it, and the 
history he gave, I believe that it was not of sudden 
development, but had continued for some time. 

Q. Now, Doctor, you have said that he was con- 
mimedia second time at your sanitatium., What, any, 
conversation with reference to his condition did you 
have with him at that second confinement? 

A. Well, he could not control himself so well at 
(Meat tite im his speech. He was very excited and 
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the ability to control was lessened, or else the exciting 
manical state was greater, so that he did not have 
such good control. He developed some mania while 
there, and would call out and shout and struggle, and 
had to be restrained and resisted, fought strongly, and 
would throw himself, and when not restrained, he 
would struggle and strike himself against the walls or 
beds in a reckless, frenzied condition ; then would sub- 
side again and he would be better. There was simpiv 
an increase of the morbid condition at the second ap- 


pearance at the sanatorium. 
Cross Examination. 


(Questions by Mr. COCHRAN): 


‘QO. How often would you see him a day, Doctor, 
while he was at the sanatorium? 

A. Once,and not every day. I have a partnemeim 
Calbreath, sometimes he would see him, and sonte- 
times I would see him. 

©. He was at your place the first time about six 
days, was her 

As Yes: sir. 

©. And after the first conversation with him you 
saw him then about two or three times after that? 

A. Yes, sir. 

Q. And in describing his condition did you speak 
from your personal observation of him, or from the 
reports of your nurses? 

A. Well, I think all, I have stated was within my 
own knowledge, and it was corroborated by the infor- 
mation I got from the nurses. Perhaps the descrip- 
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tion of his excited condition the second time was 
largely from the reports given by the nurses, although 
I spoke to him, saw him when he was in restraint, and 
weas very mticl excited, and incoherent. 

QO. His physical condition at that time on account 
of the restraint showed his body and arms to be some- 
what bruised, did it not? 

A. Yes, I think so. 

© To what eaten igithat true: 

A. Oh, I don’t know—probably considerable; he 
struggled a great deal, and as I say, he was in that 
frenzied state. He had to go from the bed, you know, 
to the toilet, and for such other purposes, and had op- 
portunities of struggling and throwing himself, and 
he would do that in a very reckless way, and would 
strike against the door, or against the bed, when ly- 
ing in the bed, etc., and I suppose—lI don't remember 
about how much he was bruised, but I am satisfied 
that he was bruised considerably. 

©) You saw him the first tinvé about the 21st of 
ATarcli? 

io ) es. 

QO: That is at your office, or at the sanitarium ? 

AY At the sanitarium. 

Gey id you see him at your office in theveity ? 

Pe “ot that I recollect. He was brouelit to the 
office, but I was out at the time, as I remember it. 

QO. And eventually was directed to be taken out to 
the samitarium? 

A. Yes, he saw Dr. Calbreath. 

©. Oh, he was your partner at the time? 
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Ay” Yes, in the office; that is my recollections 

Q. Ifa patient is merely suffering from sleepless- 
ness, does that always indicate that he is suffering 
from a serious disease? 

A. No. Of course it is not a very desirable condi- 
tion, nor a healthy condition, but many persons suf- 
fer more or less from sleeplessness, for a great many 
years, and still keep on doing business, and filling 
their place in life. 

Q. What is sleeplessness due to, generally ? Where 
it is of the slight character spoken of? 

A. Itis due toa very great many different causes. 

‘QO. Among which may be mentioned some of the 
more usual causes. Can you give us those 

A. It may be from auto-intoxication, perhaps 
constipation of the bowels, and resultant absorption of 
toxic matter. It may be from some discomfort such 
as hemorrhoids, carious teeth, growths in the nose, or 
post nasal cavity, bladder trouble. In fact, any part 
of the body may, by being irritated in some degree, 
keep the brain in a state of unrest that would produce 
sleeplessness. 

QO. In fact, sleeplessness, is one of the first things 
that happen as the result from most any usual, ordt- 
nary disease? 

A. No, not unless the disease is accompanied by 
something that acts as an irritant or pain; such dis- 
ease must be of a cliaracter that affects the branieaie 
terfering with its circulation; theoretically, it is sup- 
posed that if the quantity of the blood in the brain is 


increased, producing what is termed a congestion, 
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that the ideation of the individual is increased, and he 
is wakeful. 

Q. I suppose it is also due to over-eating some- 
times, is it not? 

A. Over-eating may well do it, yes. 

©. Over-work contributes to it also? 

A. A person may become so fatigued that they 
cannot sleep,—either mentally or physically. 

Q. So that sleeplessness, if one was consulting a 
physician, merely for sleeplessness, doesn’t necessar- 
ily consult them for a serious physical or mental dis- 
Order ? 

A. No, when persons consult a physician for 
sleeplessness, it simply invites an examination into 
his condition to find out why he is sleepless, and if 
there is some discoverable condition or lesion in the 
body which may be the cause of it, they then direct 
the attention to curing that condition, and if this can- 
not be found, then the assumption is, that it is some- 
thing central, relating to the central nervous system. 

©. Then from the patient’s viewpoint in consult- 
ing the physician, thinking himself to have just sleep- 
lessness due to some cause there, a patient takes the 
view that it is of a slight character, and of a tempo- 
rary nature, unless it is accompanied by severe pain 
of some kind, do they not? Have I made myself 
clean e 

A. I don’t get the substance of that question. 

Q. Assuming that a patient desiring to consult a 
physician is not suffering from any pain or known 
discomfort other than the fact of being unable to 
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sleep, from his viewpoint, can you say as to whether 
or not the impression that he would have would be 
that he was merely suffering from a temporary ail- 
ment rather than a serious, dangerous, disorder? 

A. Do I believe that the patient would have that 
view? 

iO. Wes: 

A. I presume it is quite likely he might. One pa- 
tient might think it was something quite serious, an- 
other would think it was something of very little con- 
sequence. 

QO. Assuming, Doctor, that a person on the 3rd of 
March was in a doctor’s office, and his wife was con- 
sulting a doctor for some nervous trouble, and in a 
casual way he should say to the doctor—inquiring 
how he was, and without any examination the doctor 
would say, “well, I advise you to take a rest,” and on 
the 16th of the month, the same month, he would con- 
sult a physician for sleeplessness, in which there was 
no pain connected with it—no inflammation or no ap- 
and was examin- 


pearance of physical unsoundness 
ed that same date, and his heart was found to be nor- 
mal, the circulation regular and normal, his lungs 
sound, his abdomen and the organs contained therein 
sound, and an analysis of his urine showed it to be 
sound—to be normal—and that on the 21st of the 
month he went to a sanitarium and there was treated 
for nervousness and sleeplessness, and was later con- 
fined in the asylum, and was there for a few days and 
was discharged as being cured, and later returned to 


the asylum, and after four or five days died of ex- 
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haustion due to maniacal depressive insanity, what, in 
your opinion—you may state whether or not in your 
opinion the cause of that insanity could have happen- 
ed after March 16th? 

A. Yes, it could have happened after March 16th, 


in the condition you have described. 


Re-Direct Examination. 


QO. What, Doctor, is recurring insanity? 

A. Itis a form of insanity characterized in a typt- 
cal case by changing symptoms. The patient for a 
time may, be very much exalted or imaginative or ex- 
cited, actively disturbed, with tendency to mania, or 
with mania present. This persists fora time, and per- 
haps be followed by an altogether changed condition 
in which the patient might become depressed, might 
become melancholy; that would perhaps last a short- 
er or a longer period of time, and then again be fol- 
lowed by lucidity, or apparent recovery. This order is 
not a necessary one; they might change around in any 
way, In their sequence, but it means simply a form of 
Mieamity, characterized hy different symptoms in 
which recovery forms one of the features, and then a 
Temtnulater tO one Of more Of the same syimptoms 

QO. What relation, if any, exists between maniacal 
depressive insanity and recurring insanity 

A. Well, it is simply an elucidation or clearing up 
the classification of insanity. The first term was 
used to cover a larger class of cases, and it being more 
definite, laterly maniacal depressive insanity was cut 


out to express more definitely and clearly a portion 
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of the cases formerly included under the name of Cir- 
cular insanity. It is just simply a sub-division of 


what was originally a broader term. 


QO. Now, Doctor, in answer to the hypothetical 
question propounded by Mr. Cochran, you said that 
insanity could—or the insanity which caused the 
death of a patient in that hypothetical case could have 
originated subsequent to the first given date, I will 
ask you, Doctor, in the absence of any physical injury, 
or any sudden shock of some kind, what 1s your opin- 
ion as to the probability of its originating subsequent 
to that date? 


A. Well, he gave me a hypothetical question with 


certain limitations, and you are giving me one with 


greater 


Q. Iam referring now to the limitations of tits 
hypothetical question. ‘That is, as I understood the 
question, he asked if the patient was suffering merely 
from sleeplessness on the 16th of March, of a given 
year; now, the question I am asking you is whether 
or not, in the absence of a physical injury, or a sudden 
shock, the insanity which his question called for 
would probably have originated subsequent to the 
date of this sleeplessness 


A. No, the assumption would be in a case of that 
kind that the sleeplessness or nervousness—I think 
that was included—with the earlier stages or stage of 
the condition, unless there was some _ discoverable 
subsequent to that time, produced the insanity. 
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Re-Cross Examination. 


QO. Would that cause necessarily have to be a trau- 
matic cause? 

A. Not necessarily, 10. 

Q. In other words, it does not necessarily have to 
be a physical shock to the person 

mE. Notnecessamiieio, sir 

©. Way have been purely mental? 

A. Yes, mental causes on certain organizations 
may produce insanity. 

Witness excused. 

DR. A. E. TAMIESIE, a witness called on behalf 
of the defendant, being first duly sworn, testified as 
follows: 

Direct Examination. 
(Questions by Mr. MONTGOMERY): 


©) In what line ofteivin. ie vou at present en- 
gaged, Doctor? 

ie Physician at the Oregon State Insane Asylum. 

Q. How long have you been an admitted and prac- 
ticing physician, Doctor? 

Eeecince 1902. 

Wee landly state to the jury, Doctor, the extentiot 
your education, giving the schools from which you 
Haveweraduated, and the extent of your experience, 
with reference to the study of nervous diseases, if any 
—nervous and mental diseases. 

A. Iwas graduated from the medical department 
of the Willamette University in 1902; received the us- 
ual course of lectures at anv medical school relative to 
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mental and nervous diseases, and in this particular 
school I had the good fortune of receiving lectures 
from an expert whose opinion on those subjects is 
seldom questioned, and the advantages of abundant 
clinical observation during this course of lectures cov- 
ering a period of four years, which is the term in this 
school. I later took a post graduate course in Chi- 
cago, where I received instruction along the same line 
under eminent authorities of that city; and I also 
took additional instruction in the City of New York 
under some of the most eminent men in the City of 
New York. During my years of practice, [ have con- 
stantly devoted my entire attention to the study of 
mental and nervous disorders. 

Q. How long, Doctor, have you been with the Ore- 
gon State Insane Asylum? 

ewer liniost ten) yearns, 

‘©. Were you acquainted with George Scott Moats, 
deceased, during his life time? 

Ce 2's, 

Q. Kindly state to the jury the occasion of your 
first meeting with Mr. Moats. 

A. My first meeting with him was accidental. I 
chanced to be sojourning at the Hot Lake Sanitarium 
for two or three days, and left the sanitarium, stop- 
ped at La Grande, expecting to visit some friends, 
leaving La Grande the same evening. While at the 
station we discovered that our train was late, and 
while waiting I noticed Mr. Moats—I noticed a man 
who afterwards seemed to be a Mr. Moats—in the sta- 


tion with a young man and a young woman. 
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His peculiarity attracted my attention, and hie, 
with his company and others, made an_ et- 
jot to’ board they first “train that came through. 
We were unsuccessful in getting this train, 
were informed by the conductor that another train 
would soon be coming. 

Q. Could you approximate the date of this? 

A. It was, I think, in the early part of April. It 
was the day that he was taken to the sanitarium in 
Portland, the last time, now whatever that date may 
be—the second time. In due time it came along, and 
we boarded the train. This party occupied the same 
coach and a berth perhaps two sections ahead of the 
one that I occupied. I retired, as it was somewhat 
late 


aiter one o'clock, I believe, and a good deal of 
talking was going on, and I wondered at the time why 
they didn't retire, and the conversations were rather 
continuous and somewhat annoying. I, at one tne, 
thought I would call the porter and ask him if he 
would not 

Mr. COCHRAN: I object to what he thought in 
this case—it is quite immaterial. 

GOURT: You needn't tell what you said) to ge 
porter, Doctor, just tell what you observed from these 


people, and what you heard. 

A. Their conversation—I couldn’t understand and 
in the morning quite early I heard a voice coming 
from the same part of the car, saying that he desired 
to get up, addressing some one, I believe, by the name 
of Mary, and objection was raised by this party, and 
he replied saving he would rather be with Jesus Christ 
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than to be where he was. After hearing that convers- 
ation and connecting it with the actions of the man 
the previous evening, I assumed that he was perhaps 
being taken to an insane asylum, or an institution, I 
didn’t know. In the morning I inquired of the young 
man who was with him who informed me where he 
was going, and I observed his conduct on the train all 
the way to Portland, and assisted them after they got 
to Portland, in the way of directing them to their car 
and to the sanitarium, where he was bound. 

©. What sanitarium was that, Doctor, do you 
know? 

A. They were going to the sanitarium conducted 
by Dr. Williamson, as stated by the young man. 

Q. Now state, Doctor, the occasion of your next 
meeting with Mr. Moats. 

A. When he was admitted to the Oregon State 
Insane Asylum, I imagine some eight or ten days lat- 
CH 

QO. And now, Doctor, while at the insane asylum 
upon the occasion of his first commitment, was Mr. 
Moats under your care? 

A. Yes, sir. 

QO. Will you kindly state to the jury the entire 
history of his case as far as you can recall it, from 
the date of his commitment until he left, and did you 
make any record of your observation at that time? 

inom Y €Siecite 

Q. I will now hand you certain records purport- 
ing to be made by yourself and hand them to you 


merely for the purpose of refreshing your memory as 
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to the history of the transaction. 
Mr. COCHRANS 1 presume if the witness can 
state without refreshing 


COURT: He can use the memoranda if he needs 
them, to refresh his memory, if he made them at the 
imme 1t OCCUTTed, 

QO. Were these made at the time of the observa- 
tion? 

Fee YS, Sir, thaticempart of these records. his is 
the entire record of the case, and some of the records 
were subsequent. 

Q. Just use whatever you need, Doctor, to refresh 
your memory with reference to your observations. 

A, it appears fromthe commitment that he was 
admitted to the asylum on the 18th day of April. Aft- 
er his entrance to the asylum I visited him and pro- 
ceeded to investigate his case both mentally and phy- 
sically, and found him to be insane. He was then ina 
state of mental depression, entertained delusions; he 
appeared to he fearful of some oncoming disaster 
which he was unable to explain or account for, and 
would talk at considerable length, bearing upon this 
matter. He was very much self-centered and it was 
with difficulty that you could carry him away from 
these ideas; he would reply to your question, then per- 
haps come back with another, bearing on some of his 
religious delusions; he complained that he could not 
sleep. and was very restless. Objected to remaining 
in bed, and said he must die, and even fixed the date 


on several occasions—of his death, and on two occa- 
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sions requested very earnestly that we telegraph his 
wife to come; that he was to die at 12 o'clock ona 
certain date. He also felt oppression as far asmliis 
breathing was concerned; desired to sleep or remain 
by an open window, and I believe that he was chang- 
ed to a different room on one or two occasions simply 
to satisfy him; he felt that sleeping near a window 
would perhaps sustain him—sustain life longer or 
make it more pleasant while he was dying. An exam- 
ination of his physical state revealed nothing abnorm- 
al with the exception of a few bruises on his body, 
especially on the right side, and about the limbs, or 
which he made no complaint. The following day he 
seemed to become more restless and appeared to be- 
come more insane. The next two or three days were 
marked by improvement, and he continued to so im- 
prove. After a short time he was given permission to 
be about the grounds unguarded, and was employed 
at some work and seemed to be very happy and con- 
tented ; talked about his past delusions and recognized 
the falsity of these abnormal ideas that he haqdiaand 
was disposed to make light of them. In due time let- 
ters were addressed to his wife informing her of the 
progress in the case, and also informing her that we 
thought he would make a recovery and could probably 
go home soon. Upon the solicitation of the wife, he 
was permitted to go home a little earlier than we had 
anticipated, but was in good condition and was re- 
corded on our records as having fully recovered his 
mental health at that time. 

Q. What was the next occasion of your meeting 
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him, Doctor? 

A. Some time after he was returned to the asylum 
by his wife, who came to the city for the purpose of 
consultation, I believe, rather than to place him in an 
insane asylum. We discussed the case in his pres- 
ence and I advised her at that time that it might be 
that a change of environment might be good, and she 
finally concluded to take rooms in the town—in the 
City of Salem, and I was to advise her from time to 
time if he continued to do well. This plan did not 
meet with his approbation after he got away from my 
presence, as he was then in a state on indecision, was 
unable to decide for himself, and one moment desired 
towdo a thing; the next moment he desired to do the 
opposite. I think she returned with him to the asyl- 
imme i advised her then to take him to the city hos- 
pir, just across the street; where it was a little more 
convenient, and he might be cared for there. She ap- 
parently was endeavoring not to return him to the in- 
sane asylum. He consented and proceeded to the 
moepieal didn’t like the appearance of the place, and 
Camme back, orstarted to come baek. She couldn't get 
him back to the asylum; he wanted to go to the hos-: 
pital, and he did not want to go; he wished to go to 
the asylum, and he did not wish to do that. Finally 
he was brought into the asylum with considerable ef- 
fort on his wife's part, and myself, together with the 
little bov, and advised that he had better come into 
the asylum quietly; if not. he would probably have to 
be taken to the county jail. He seemed to understand 


the undesirability of publicity, examination and con- 
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finement in the county jail. He was finally induced 
to enter the asylum and was committed after he enter- 
ed the asylum. His condition of mind and physical 
health at that time was almost a re-duplication of 
what was observed the first time, with the exception 
that the symptoms appeared to be more intense. And 
he presented a condition of indecision that was much 
more manifest then than ever before, to my know]- 
edge. 

©. Now, Doctor, will you give a detailed state- 
ment, if possible, of his condition during the period 
of his second commitment up to the time of his death? 

A. The symptoms that I have already mentioned 
seemed to increase in intensity until he became quite 
maniacal and violent. He appeared to be ima 
fear of death, and felt that his family should be noti- 
fied, and resisted every effort that was made by the 
physician and his attendants; he refused to take his 
food believing that it was being poisoned, or that it 
was useless to take food; he refused to stay in bed; he 
refused to stay in his room; refused to take the usual 
baths, and in fact, his whole existence was one of re- 
sistance with increasing intensity, until he became 
very noisy, very violent, had to be restrained, and 
given opiates to control. The day before his death I 
was at my cottage and was summoned by his nurse 
saying that she believed that Mr. Moats was dead. I 
hurried to the bedside of the deceased, and found him 
in a state of collapse—unconscious. After working 
with him for a time he seemed to rally and began to 


talk some and seemed to improve. I remained with 
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him until nearly midnight, along in the morning 
hours he became violent and destructive, and was very 
noisy again and was restrained. The next morning in 
making the usual visits to the ward, I was informed 
by his attendant that he had gotten along quite well, 
but had been noisy, and that he had, just a little time 
before I entered the ward, had taken nourishment. I 
ade no effort to see him out of the regular order at 
that time. When I reached his room I found him in 
a state of collapse and said at the time that the man 
was dying, but finding him in a similar condition 
the night before, thought perhaps there was an oppor- 
tunity to resuscitate him, but he died within fifteen 
minutes after I entered his room. 

QO. Did he at any time, Doctor, make any attack 
upon the attendants? 

A. Yes, on several occasions; he mis-identified 
those about him—thought several of them were the 
Devil or evil spirits, and on one occasion rushed out 
of his room and ran almost the full length of the walk, 
of the ward, and was returned to his room with great 


difficulty, requiring the assistance 
Mr COCHRAN: Allow me to ask there, Doctor, 
if you please, did you see these things personally? 
me No. 
Mie COCHRAN: Weask the court to mstruct the 


jury not to consider the testimony. 
Ee te last incident you have reference to? 
mee COCHRAN: Yes. 
re Yes. 


O. Now, Doctor, based upon your observation of 
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his condition and the statements made to you by him- 
self, what do you consider the cause of the condition 
in which you fouud him when he was first con:mitted 
to the insane asylum? 

A. That would be a difficult matter to stave 

©. What did he say to you with referencestomtie 
cause, if anything? 

A. He realized that he was mentally disordered; 
referred to it on several occasions during the course 
of the examination and said that he had not slept weil 
for a long time; that he had been very nervous, that 
he had been engaged in religious work and that he 
had become very active and thought that had some- 
thing to do with his nervousness. He said that he 
was impressionable, and it seemed to prey on his mind 
More tinal it ever hadwbefore. 

Ome W lat, Doctor, isirectitringe imsaniiya 

A. Just what the name would indicate, it is a re- 
current type of mental disturbance with periods of 
lucidity. 

QO. What relation, if any, exists between recurrent 
insanity and the character of the insanity which caus- 
ed the death of Mr. Moats? 

A. They are quite similar. Recurring insanity is 
an older term that is used, or was used, to cover a 
broader field. 

QO. Now, Doctor, if it appeared that on theMlGn 
day of March in a given year, a man was suffering 
from nervousness and sleeplessness, and consulted a 
physician concerning it, and it further appeared that 
on the 3rd day of March of the same year, and like- 
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wise on the 14th day of March of the same year, he 
had consulted other physicians with reference to the 
nervousness and sleeplessness; and it further appear- 
ed that on the 18th day of March of the same year 
he consulted still other physicians with reference to 
nervousness and sleeplessness, at which time he said 
that the nervousness and sleeplessness had extended 
over a period of time long prior thereto, and it further 
appeared that on the 21st day of March of the same 
year he was committed toa sanitarium suffering from 
nervousness and sleeplessness; and it further appear- 
ed that on or about April 11th of the same year, he 
was again committed to the sanitarium suffering from 
nervousness and sleeplessness; and it further appear- 
ed that on or about the 18th of April of the same year, 
he was committed to an insane asylum suffering from 
manic depressive insanity; and it further appeared 
that on the 4th of June of the same year he was again 
committed to the insane asylum suffering from manic 
depressive insanity, which insanity resulted in his 
death on or about the 14th day of June, of the same 
year, what would be your opinion, as to whether or 
not the nervousness and sleeplessness from which he 
was suffering on the 16th day of March of the given 
year was the incipient form of the insanity which 
caused his death? 

A. It is very probable that the symptoms noted 
at thattime were the besimnine of what later termi- 
nated in verv active mental disturbance. 

Q. In the absence of any evidence of physical in- 
jury or sudden shock, what is the most common form 
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of incipient insanity? 

A. Iwould like to have the question repeated. 

Question read as follows: “In the absence of any ev- 
idence of physical injury or sudden shock, what is the 
most common form of incipient insanity?’ I might 
amplify that by saying in what form or by what dis- 
ease is the incipient insanity most often evidenced? 

A. Usually there is a disturbance of the emotions; 
there may be physical ill health; there may be sleep- 
lessness; there may be irritability; there may be 
change of disposition; morbid spells or attacks; ab- 
sent mindedness; mental confusion. These are some 
of the earlier manifestations of oncoming mental dis- 
Case: 

O. To what extent is the disease know as neuras- 
thenia evidence of incipient insanity? 

A. It is a very common symptom of mental dis- 
onder. 

Cross Examination. 

(Ouestions by Mr. COCHRAN): 

©. Doctor, isn't it true that the word neurasthenia 


as directed to a condition of the patient is some times 
used rather loosely, and to designate a condition of 


the paitent when you are unable to find anything else 
the matter with them? 

A. That is possible and probable in some cases. 

Q. The physical condition in which you observed 
Mr. Moats to be on the 18th day of April, or the 19th 
of April, when he was first committed to the Oregon 
Hospital, was that of being very badly bruised in and 
about the chest, wasn’t it? He was very sore? 
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A. Irecall no complaints of that kind from the pa- 
tient. My attention was directed to this by his wife 
on one or two occasions. The examination revealed 
nothing of importance. There may have been one or 
two small blue markes on the body there, and those I 
have already mentioned, but none of consequence. 

Q. Did you examine him on the 19th personally? 

A. Yes, sir. 

Q. Icall your attention to the attendant’s notes on 
the first commitment there under the date of the 19th; 
refresh your memory from those notes and_ state 
whether or not his chest was badly bruised, and that 
he was very sore. 

A. Says, “there were heavy bruises under the ribs 
—blue spots—claims his ribs aré sore.” 

Mr. MONTGOMERY: Were those your own ob- 
servations, Doctor? 

A. No, those are the observations of the attend- 
ants. This record istmade by the attendants, and so 
received. 

Mr. MONTGOMERY: If the court please, coun- 
sel was just objecting to these very observations a 
very few moments ago; therefore I object as not prop- 
er cross examination. 

COURT: Are you willing the notes should go 
in? 

Mic. COCHRAN: Only forme purpose of contra- 
diction, not for the purpose of record. 

COURT: They are not admissible at all wnless 
the doctor made them. He doesn’t know whether cor- 
eet Or not. 
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Mr. COCHRAN: I just inquired whether or not 
he observed. 

COURT: He said he didn’t make the examination 
or made these notes. They were made by the attend- 
ants. 

Mr. MONTGOMERY: I ask that that answer be 
stricken out. 

COURT: Yes. 

Q. On the 18th of April, or at least at the time 
that he came there first, what examination did you 
make to discover any physical disease? 

A. We usually go over the case quite thoroughly 
at the first examination, which includes the mental 
and physical examination. 

Q. Did you discover any physical disease at that 
time? 

Aw No, sir. 

‘Q. Ifa patient had consulted a physician on ac- 
count of being unable to sleep, or if he complained of 
sleeplessness, tell the jury whether or not that neces- 
sarily means that he is suffering from a serious dis- 
ease. 

A. Of itself, it is not. It would depend on the 
duration and degree of the sleeplessness. 

QO. Would you expect to find some organic trou- 
ble in such a patient if he had a serious disorder on 
account of the sleeplessness? 

A. One might find a physical cause for his sleep- 
lessness. 

Q. Would an examination of the circulation, res- 
piration, and urine disclose a disordered condition, if 
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the suffering was serious on account of sleeplessness? 
ee 6 es, it igi 

©. Assuming that the heart and lungs were norm- 
al, the abdominal cavities and the organs contained 
therein normal, and the urinalysis disclosed a normal 
condition, what can you say as to whether or not un- 
der these conditions the patient was suffering from a 
slight or temporary indisposition, if he could not 
sleep? 

A. It would be impossible to determine some cas- 
es. When a case is examined, and an effort is made to 
determine what is producing, or may be at the foun- 
dation of the sleeplessness, if that can be determined 
and removed, the sleeplessness will probably disap- 
pear. 

©. But if, upon examination, these organs were 
found to be normal, and the functional offices of the 
body normal, can you tell whether or not, m your 
opinion, the sleeplessness would be a slight indispo- 
sition or temporary disorder, or whether it would be 
something serious and constitutional or organic? 

A. Wecannot tell without examination. Barring 
the qualifications you have just stated, there would be 
cause for alarm—for further investigation. 

Q. From the patient’s viewpoint, isn’t it a fact 
Doctor, that it would indicate a mere temporary dis- 
order, that would soon pass away? 

A. Itamney be 

Q. Assuming, Doctor, that a patient had called at 
the office of a physician who was treating his wife, 
and while there casually inquired about his own con- 
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dition, was advised to take a rest, and that on the 
16th of the same month, he had consulted a physician, 
for inability to sleep—sleeplessness and nervousness 
—and upon the same date was examined and his 
heart was found to be normal, his circulation normal, 
his lungs normal, his urine normal, his abdominal 
cavities and organs there normal, his pulse regular; 
and was afterwards—some four or five days taken— 
he went to a hospital, stayed there six days, and later 
some ten or fifteen days, was returned; stayed there 
eight or ten days and then confined in the Oregon 
Hospital for the Insane about the 18th of April; stay- 
ed there until the second of May; returned the 6th of 
June for advice; admitted to the hospital on the 7th, 
and died on the 14th of June of maniacal depressive 
insanity, you may state whether or not, in your opin- 
ion, the cause of insanity was more probably subse- 
quent to March 16, 1911. 

MrePLATT: Objectedto on the ground thamime 
hypothetical question leaves out a portion of the prov- 
en fact that these concultations in March were not 
only for sleeplessness, but for nervousness, restless- 
ness, weakness and nurasthenta. 

COURT: Those can be added, that is, the mem= 
ousness and sleeplessness can be added to the hypo- 
thetical question, making it cover that feature. 

‘Q. Very well. Will you make that addition please 
Doctor, in your consideration of the question 

A. If you will just read that last statement again. 

QO. What, in your oponion 


you may state, in 
your opinion, whether or not it is more probably the 
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case that the insanity begun, developed, and culmin- 
ated in the man’s death, subsequent to March 16, 
1911. 

A. Itis very probable that the symptoms mention- 
ed in this hypothesis were the early manifestations 
of the oncoming mental disturbance. 

Q. Now, if I understand you, I don’t think you 
quite answered the question fairly. It 1s because of 
our adding to it. 

Mr. PLATT: I submit that it is fairly answered. 

COURT: Ifhe hasn’t answered it fairly, he can. 

A. I think my reply covers that. 

Q. Assuming the facts given you in the question, 
is it a fact, Doctor, that the more probable cause of 
the insanity is to be found subsequent to March 16th? 

Mite PBA TDs If thes Counmpleacegthatas exactly 
a repetition of the question before, and it has been an- 
swered. 

WOURT: Let the doctor amewer it again, 1f coun 
sel isn’t satisfied with his answer. 

Will you read the question, please. 

(Question read). 

You mean after March 16th 

Nes: 

I think not. 

What effect do vou give to the fact that his 


OFO>rO> 


heart, lungs, urine, were found to be normal on the 
16th of March, by examination, actual examination? 
A. That is not uncommon. 
Q. In other words, you contend that a man may be 
physically sound in every particular and have some 
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form of insanity? 

A. I think it is possible to be physically-—— 

Q. What is the usual rule? 

A. Depends a great deal on the form of insanity, 
the length of time which it has existed, and the gen- 
eral make-up of the individual himself. In normal 
physical health there are always slight variations 
that are within what may be termed the normal lim- 
its. Today the normal pulse may be 72 or 75; tomor- 
row it may be 80, or may be taken immediately after 
eating, or immediately after exercise, or immediately 
upon arising. The same may be said of the urinalysis. 

QO. But you know it to be normal nevertheless, 
don’t you? 

A. It may not be normal for that one instant, for 
that one examination, but if it continues in showing 
these deviations from what may be the established 
normal condition, then is when it becomes a diseased 
Stale. 

OQ. Well, doesn’t the profession generally know 
what the limits are of a normal condition in these var- 
iations of which you speak? 

Ay Ordinarily they dosyes: 

Q. Well, 1f the examination shows the conditions 
to be within the limits, you would pronounce it nor- 


mal? 
A. I would think so. 
Q. And the absence of diseased conditions? 
A. I would think so. 
‘Q. Would the mere fact, then, that the patient was 


unable to sleep, and the heart and lungs and urine be- 
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ing normal, indicate a diseased condition of a serious 
fy penor but of a temporary type: 

A. If the sleeplessness was of short duration, it 
might amount to very little, but if it is of long stand- 
ing, it is of serious moment. 

Q. What is the rule of the general type of insan- 
ity, as to whether or not it is coupled with physical 
disorganization ? 


A. Insanity 


certain types do not affect the gen- 
eral physical health much. 

QO. What types are those? 

A. Well, transitory types, for instance, and the 
border line cases, a person enjoys good physical 
health. 

Q. That is to say, cases in which the dividing line 
between sanity and insanity is very slight? 

A. Yes, sir. Pronounced types of insanity usually 
sooner or later affect the physical being. 

Q. And it will show, too, will it not, in either one 
of these four propositions: the respiration, the heart, 
and the urine, will it not? 


pee it may. 

©» Js that the rule? 

A. Not necessarily the rule. No established rule. 

O. Just one of the possibilities of human nature, 
is it? 

pee YS, sir. 


OQ. You don’t know whether Mr. Moats was in- 
sane on March 16th and prior thereto or not, do you? 

A. I believe he was. 

O. You believe he was? 
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A. Yes, sir. 

Q. You believed it from what you know after- 
wards or from his condition on the 16th? 

A. I believe it from my personal investigation of 
the case after he appeared at the insane asylum, and 
from the subsequent history and from the evidence I 
have heard here in this case. 

Q. Having sat here and heard the testimony? 

im. Wes, sir. 

Q. What type of insanity did he have on the 16th 
day of March? 

A. My diagnosis was not made at that time. 

Q. No, but then from—— 

A. But the ultimate diagnosis was manic depress- 
ive insanity. 

Q. That was on the 14th of June? 

es Yaceraout. 

‘Q. But you are unable to classify his condition on 
the 16th of March, are you? 

A. I would classify it in a similar manner. 

QO. Similar manner? 

A. Yes, sir, similar classification. 

Q. Do you have any evidence of his being in a 
depressed condition on the 16th of March? 

A. Well, from his own statements—the personal 
observation of the case after he came under my care. 
I have his own statement. 

OQ. He said he was depressed on the 16th of 
March?? 


A. Yes, sir—well, not necessarily the 16th of 
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had been depressed for some 


March, but previously 
frinve. 

QO. And was he—were other propositions connect- 
ed with it outside of the depression? 

A. Well, statements that he had been unduly in- 
terested in religious matters. He dwelt upon this 
subject to the extent that he couldn’t sleep; often 
found himself in a dreamful state, as he expressed it 
to me a number of times. Later, when he became 
more disturbed, he explained that he was there being 
sanctified or receiving sanctification, detailing it a lit- 
tle more closely. 

Witness excused. 

GHESTER C. HAMILTON, agwitmescecalledion 
behalf of the defendant, being first duly sworn, testi- 
fied as follows: 

Direct Examination. 
(Questions by Mr. MONTGOMERY): 
Where do you reside, Mr. Hamilton? 
Kalama, Washington, 
What line of business? 
I am clerking at the present time. 
How long have you lived at Kalama ? 


>I PIO P10 


I have been there something like two weeks, I 
think it 1s. 

Q. Where did you formerly live? 

Peet Suminerville Onegon: 

QO. Were you acquainted with George Scott Moats 
during his life time? 

A. Yes, sit. 
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Q. How long a period of time have you known 
him? 

A. I met him long about—the 14th or 15th, I 
should judge, of August, 1909. 

Q. Were you ever present at any revival meetings 
at which Mr. Moats was present? 

oe Yessir. 

QO. State—explain to the jury his conduct on those 
occasions. 

A. Well, he seemed to take quite an interest in the 
meetings—religiously inclined, and he would, when 
thev were trying to get converts, why, he would come 
back and work on them, talk to different people, 
things of that kind. 

QO. Do you recall any direct exclamations of ex- 
citement from him at any of those meetings? 


A. Nothing only that he was—one evening he said 


that he was sanctified—had sanctification. 

QO. Was he notorious in the community as a 
church worker? 

pees, Sit, 

QO. Were you—did you see Mr. Moats at all during 
the early part of March, 1911° 

Ay Yesesir. 

Q. At that time what was his condition with re- 
ference to being nervous or not nervous? 

A. Wh9atedates, please? 


Q. Atany time between the first and fourteenth of 
March? 


A. I don't recall of meeting him at any time only 
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along somewhere about the 12th of March, I think 
it Was, in La Grandes Met he and his wife on the 
Geieet there. 

Q. What was his condition at that time? 

A. Well, he seemed a little nervous. He didn’t 
stand still, and he was a man of—that is, always had 
a habit of folding his arms and unfolding them at any 
time when you were talking to him, but he didn’t 
stand still that day. But I didn’t notice anything in 
particular, you might say. 

©. Did the plaintiff in this case, Mrs. Moats, ever 
make any admissions to you at any time with refer- 
ence to her knowledge of his nervous condition? 

Mr. COCHRAN: Objected to as incompetent, im- 
material and irrelevant, leading and suggestive. 

COURT: I suppose the question would be in bet- 
ter form if he inquires if he ever had any conversa- 
tion with Mrs. Moats about the matter, and if so, to 
erate it. 

Q. Did you ever have any conversation with Mrs. 
Moats concerning Mr. Moats’ condition? 

A. Not until the day that Mr. Moats died, no. 

©. What date was that? 

Pee Sone tine in |ime, ) beliéve it 1yac. anne: 
exact what date—positive about the date. 

©. What did she say at that time? 

A. She made the statement that—my mother and 
I were present, and she made the statement, some- 
says: “Oh, you don’t know—you folks 


thing about 
don't know what a time I have had.” or something of 


tmt kind, a remark of that kind. 
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Q. Did you have any conversation with Mr. Moats 
onor about the 12th of March, 1911? 

A. Yes, sir. 

Q. Was anything said at that time with reference 
to insurance? 

A. Yes, sir. 

QO. State what that was. 

A. I met*Mr. and Mrs. Moats on the Strectaaad 
stopped and shook hands with them. Talked with 
them probably five or ten minutes. Mir. Moats ’asised 
me if—where was a good place to take some insur- 
ance. I studied for a minute, and | took him across 
the street to a friend of mine; introduced Mr. Moats 
and Mrs. Moats, and left them talking to this friend. 
I can’t say positive as to the date, but it was ommor 
about the 12th. 

Q. To whom did Mr. Moats go on your sugges- 
tion? 

(eee logan of La Grande 

Cross Examination. 


(Ouestions by Mr. COCHRAN): 


©. Were there others there at the meeting domme 
personal work? 

A, Ween 

©. In fact, the usual plan of church workersiwas 
to aid the minister, and also do personal work among 
those who were not members, to urge them if possible, 
to become members? 

A. Yes, sir. 


Witness excused. 
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Mr. MONTGOMERY: I would like at this time, 
if the Court please, to proceed with the reading of the 
depositions that were introduced in evidence this 
morning. I will read first the deposition of John C. 
McCall, taken on the 29th day of April, 1912, before 
Lewis H. Cooke, a notary public in and for the State 
of New York. 

Mi ac OCHRAN? Niiy it please tie Court, | found 
nothing in the revised statute requiring me to sub- 
mit any objections that might be desirable to make 
at the time the deposition was taken. 

GOURT: Objections tothe question? 

Mr. COCHRAN: I understand that the objections 
will be made now, and be of the same force and effect. 

COURT: Iamnot so sure about that. They were 
not made at the time the depositions were taken? 

MrsCOCHRAN: No, I made no appearance in 
New York. 

COURT: Proceed with the reading of the deposi- 


tion. 

Mr. MONTGOMERY reads Exhibit B, McCall de- 
position, and reads same without objection Wn til tire 
46th interrogatory, after the reading of which ob- 
jection as follows: 

Mr. COCHRAN: We object to the reading of Me- 
fails Exhibit F as hearsay. 

COURT: That is the telegram from the invest1- 
gator Pickford back to the home office? 

me COCHRAN: Yes. 

COURT: That wouldn't be substantive evidence, 
a declaration of the company’s agent in its own inter- 
Sst 
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Mr. MONTGOMERY: Under the statute at the 
time these depositions were taken, ample opportun- 
ity was given for their appearance to make objections. 

COURT: They havea right to state exceptions to 
the competency of the testimony, in any event. I 
don’t think you need to read that at all. 

Mr. MONTGOMERY: Save an exception. The 
next few questions relate to the instrument, so I will 
avoid reading that. I will therefore omit reading 
down to the fiftieth interrogatory. 

Mr. MONTGOMERY continues reading depost- 
tion down to the fifty-third interrogatory “Based up- 
on your general knowledge and experience in the bus- 
iness of life insurance, state whether or not, if it ap- 
peared to a life insurance company at the time of act- 
ing upon an application of insurance that the appli- 
cant whose application was under consideration was 
at the time of signing such application suffering from 
nervousness and sleeplessness, and that for a period 
of some time, say in the neighborhood of two months 
prior to the date of his application, he was suffering 
from sleeplessness and nervousness and was excitable, 
and had attended various religious meetings, at which 
he made excessive demonstrations of religious en- 
thusiasm, how would such facts affect the action of 
an insurance company in passing upon the applica- 
tion?” 

Mr. COCHRAN: We desire to object to that ques- 
tion. 

COURT: No objection made at the time it was 
brought up? 


vs. Ida M. Moats, Guardian 328 


Mr. COCHRAN: No, sir. 

COURT: I don't think you can object to the ques- 
tion now, if no objection was made at the time. [ 
suppose he can answer. 

Mr. COCHRAN: Save an exception. 

“Answer (read as follows): The company would 
decline an application where such facts were disclos- 
ed. Under the rules that obtain in passing upon ap- 
plications for insurance, no company that I know of 
would accept an application with knowledge of such 
facts.” 

Mr. COCHRAN: We move that the latter part of 


Me) 


the answer commencing with the word “no”, aud 
down to the word “facts” be stricken out as not re- 
sponsive. 

COURT: That is the opinion of the witness, what 
another would do. 

Mr. MONTGOMERY: That is the question, based 
on his general knowledge of the business and _ the 
practice prevailing amongst insurance companies 
generally, what would be his opinion with reference 
Fomrie acceptance of the application. 

@GOWRT: Let it stand. 

MieCOCHRAN: Save anvenception: 

Mr. MONTGOMERY (reading 54th interroga- 
tory): State, if you know whether or not the disabili- 
ties described in the last question are found by experi- 
ence to affect mortality, and if so, are material to the 
risk? 

Mr. COCHRAN: I object to that question because 
the witness is not competent to testify. 
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COURT: Let him answer. No objection to the 
question as propounded. It stands here as a proper 


statement. 


Mr. COCHRAN: If the Court please, I didn’t get 
that, Uhatis tae torm. 


COURT: This deposition was taken upon notice, 
and no objection made to these questions, and there- 
fore they stand here without any objection at all, as 
if the witness had testified upon the stand without 


objection. 


Deposition of Norman R. Haskell read without ob- 
jection until the 25th interrogatory “How did you 
receive that information. A. By telegram.” 

Mr. MONTGOMERY: I suppose you have the 
same objection and the same ruling? 

COURT: The objection as to the contents onmiie 
telegram. 

Mr. MONTGOMERY proceeds with the reading 
of the deposition of Albert J. Pickford, which is read 
into the record without objections. 

Mr. MONTGOMERY: I desire also to read at this 
time the depositions of Calvin L. Harrison, and Wil- 
liam H. Stoddard, which were taken pursuant to no- 
tice, and in accordance with the provisions of sections 
863-4-5 of the revised statutes. 

Thereupon the depositions of Calvin G. Harrison 
and William H. Stoddard were offered in evidence 
and received without objection, marked defendant’s 
Exhibit F, of which the following is a copy: 
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In the District Court of the United States for the 
District of Oregon. 


IDA M. MOATS, Guardian of the person and estate 
of GEORGE A. MOATS a minor, 


Plamtie, 
vs. 
NEW YORK LIPRPEINSURANCE COMPANY, a 
corporation, 
Defendant. 


NOTICE 
mOWDA M. MOAMG IRAN iTIKE ABOVE NAM- 

Ei, AND COCHMWANT& COGHRAM HER AT- 

TORNEYS OF RECORD: 

Please take notice that the defendant herein will 
take the testimony of Calvin L. Harrison and William 
Stoddard, both of whom reside at the City of New 
York, state of New York, and others, each and all 
of whom reside more than one hundred miles from 
the place of trial herein and more than one hundred 
miles from any place at which a District Court of the 
United States for the District of Oregon, is appointed 
to be held by law, at the final hearing for use on be- 
half of the defendant before Louis H. Cooke, a notary 
public in and for the county of New York, State of 
New York, who is not of counsel or interested in this 
cause, at his office, No. 346 Broadway, in the City of 
New York, and State of New York, on the 15th day 
of Wlas O12. at 11 o clackwasim., and thereafter from 
day to day as the taking of the depositions may be 
adjourned: and such testimony will be so taken in ac- 
cordance with the provisions of sections 863, 864 and 
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865 of the revised statutes of the United States. 
PLATT & PLAT Gand HUGH MONTGOMER 
Attorneys for Defendant, 901 Board of Trade Bldg. 
Dated at Portland, Oregon, this 30th day of Ajgme 
1912. 


In the District Court of the United States for the 
District of Oregon. 


IDA M. MOATS, Guardian of the personeand estar 
of GEORGE A. MOATS, a minor, 


Planting, i 
WS 
NEW YORK LIFE INSURANCE COMPA 
corporation, 
Defendant. 


DEFOsMIONS ON BEHALF OF DEFEND as 

Depositions of Calvin L. Harrison and Wilhani 
Stoddard taken pursuant to the annexed notice before 
miewiouis El. Cooke, a Notary Public in and™oneume 
County of New York, and State of New York, at my 
office, 346 Broadway, in the City of New York and 
State oi New York; on the 15th day of May, 19l2ea. 
eleven o'clock A. M., to be read in evidence on behalf 
of the defendant on the trial of the aboverentitied 
cause. 

CALVIN L. HARRISON, of lawful age, being by 
me first duly examined, cautioned and solemnly 
sworn to testify the truth, the whole truth, and noth- 
ing but the truth, deposeth and saith as follows :— 
First Interrogatory: 

Please state you name, age, place of residence 
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and occupation. 

Answer to First Interrogatory: 
My name is Calvin L. Harrison. I am forty- 
nine years of age. I reside at Mamaroneck, 
Westchester County, New York. By occupa- 
tion I am a Medical Examiner and a member 
of the Medical Board of the defendant, New 
York Life Insurance Company, at its Home 
Office in New York City. 

Second Interrogatory: 
What profession, if any, do you belong to? 

Answer to Second Interrogatory: 
I ama physician and surgeon. 

iid) Interrogatoims, 
Where, and when, were you educated? 

Answer to Third Interrogatory: 
I was graduated at Yale College with the de- 
gree of Bachelor of Philosophy in the year 
1884, and I studied medicine three years after 
that and was regularly graduated as a Doctor 
of Medicine at the College of Physicians and 
Sureeons imeiewe work City in the class of 
1887. 

Fourth Interrogatory: 
Since your graduation at the College of Phy- 
sicians and Surgeons in New York City in 1887 
what has been your occupation and employ- 
ment? 

Answer to Fourth Interrogatory: 
My occupation has been solely in the line of my 
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profession as a physician and surgeon. My em- 
ployment for the first three years after my 
graduation from the Medical School, that is, 
until 1890, I was in general practice in New 
York City. In 1890 IJ entered the emiployaen 
the New York Life Insurance Company in its 
Medical Department as one of its Examiners 
and a member of its Medical Board at its Home 
Office in the City of New York, which em- 
ployment I have held ever since the year 1890 
and still hold. 


Fifth Interrogatory: 


What are and ever since the year 1890 have 
been your duttes as a Medical Examiner and a 
member of the Miedical Board of the detend= 
amieat its Home Once: 


Answer to Fifth Interrogatory: 


During all that time it has been my duty to ex- 
amine applications for insurance, including de- 
clarations made by applicants for insurance to 
the Company’s Medical Examiners and the re- 
ports of the Medical Examiners on each such 
examination for the purpose of passing upon 
such applicants as insurance risks, and also 
during all the period of my employment with 
the defgmeant it has beem Smpediy sior 
and I have studied the mortality ex- 
perience of this and other Companies, 
and the effect upon mortality of various 
phvsical illnesses and defects, and generally to 


perform such duties as a person in the employ 
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of a large life insurance company as a Medical 
Iexaminer and a member of its Medical Board 
at its Home Office would be required to do in 
the selection of risks for the Company and in 
passing upon applications for insurance. 

Sixt Interrocatory- 
During the years that you have been in the em- 
ploy of the defendant have you had any other 
occupation or employment except as Medical 
Examiner and a member of the Medical Board 
of the defendant at its Home Office? 

Aaiswer to Sucth Interroeatory: 
| have nota e Civen my entire time and 
service to the defendant in the capacity I have 
Statees 

Seventh Interrogatory: 
You imag siateswihetier or top asea Medical 
Examiner of the defendant and a member of its 
Medical Board at its Home Office you have had 
anything to do with that application of George 
Scott Moats, which is dated the 16th day of 
March, 1911, for insurance on his life in the 
sum of $10,000. If so, what did you have to do 
with it? 

Answer to Seventh Interrogatory: 
I did. Said application, including the apph- 
cant’s declarations to the defendant’s Medical 
Examiner and the Medical Examiner’s Report 
Gumiie Teversesiacewmilereo, ditly came into my 
hands in the regular course of my duties as an 
elployee of tlieterendant for the purpose of 
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passing upon said application for insurance, 
and I examined and considered said applica- 
tion, declarations and Medical Examiner’s Re- 
port and passed upon the same for the defend- 
ant on the 24th day of March, 1911. 


Eighth Interrogatory: 


I will ask the Notary if he has in his possession 
the deposition of John C. McCall in the case, 
in this Court of Ida M. Moats against New 
York Life Insuranc eCompany, and if so, will 
the Notary kindly produce for the use of the 
witness the paper which is attached to said de- 
position of the witness McCall and identified 
by him as McCall’s Exhibit A, and also that 
other paper which is attached to McCall's said 
deposition, and identified by him as McCall’s 
Exhibit Br 


By Dei NOTARY: have the papers you tees 
to in my possession and produce them for the use of 


the witness. 
Ninth Interrogatory: 


You may examine the paper that is attached to 
the deposition of John C. McCall in the case in 
this Court of Ida M. Moats against New York 
Life Insurance Company, and is identified by 
him as McCall’s Exhibit A, and that other pa- 
per which is attached to said deposition of 
John C. McCall in said case and is identified 
by him as McCall's Exhibit B, and state wheth- 
er or not you have seen those papers before, 
and if so, where, and when, under what circum- 
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stances, and what-you had to do with them, 
and what you did with them? 


Answer to Ninth Interrogatory: 


Tenth 


I have seen both of said papers before, Mc- 
Call's Exiiiit@Ascame inte my hands on the 
24th day of March, 1911, in the regular course 
of my business as a Medical Examiner and a 
member of the Medical Board of the defendant, 
tor the pirposesemaccepiine or rejecting Mr. 
Moats’ application for insurance. I carefully 
read and considered the application for insur- 
ance, together with the Medical Examiner’s 
Report on the reverse side of the declarations 
made to the Medical Examiner, which I include 
in the application for insurance, and relying 
upon the statements contained therein as true, 
and especially upon the statements contained 
in the applicant’s declarations to the Medical 
Examiner, I advised the Company that the ap- 
plicant was an insurable risk and to prepare 
and issue the policy as applied for. 
Interrogatory: 

Will you identify as exhibits and attach to, 
make a part of and return with your deposition 
a full, true and correct copy of said McCall’s 
said Exhibit A and McCall’s Exhibit B, which 
you have referred to in your last answer, stat- 
ing as a part of your answer how you have 


identified said copies. 


Answer to Tenth Interrogatory: 


I will and have done so. J have identified said 


332 New York Life Insurance Co. 


copy of McCall’s Exhibit Aas Harrison's Ex 
hibit A and said copy of McCall’s Exhibit B as 
Harrison exhibit B. 

Eleventh Interrogatory: 
Did you or not at the time you passed upon 
said McCall's Exhibit A make any record 
thereof? If so, where, and when? 

Answer to Eleventh Interrogatory: 
I did. I made a record thereof on the defend- 
ant’s Home Office Memorandum, the original 
of which is attached to McCall’s deposition in 
said case and identified by him as McCall’s Ex- 
hibit B and a copy thereof is attached to this 
deposition, identified as Harrison’s Exhibit B. 

Twelfth Interrogatory: 
Please state what entry you personally made 
on McCall’s Exhibit BP? 

Answer to Twelfth Interrogatory: 
The entry was made by me thereon as follows, 
—“MAR 24 1911 ADVISED AT per cent M 
7OrG El” 

Thirteenth Interrogatory: 
What part of the entry made by you is in your 
own handwriting? 

Answer to Thirteenth Interrogatory: 
The iigunem 70” and the imtials “GWE oppe- 
site the stamp “Mar 24 1911 ADVISED AT 
per cent 

Fourteenth Interrogatory: 

When did you put said writing on McCall's 
Exhibit B? 
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Answer to Fourteenth Interrogatory: 
At the time of the examination and immedi- 
ately upon the conclusion of my examination 
of McCall's Exhibit A. 

Pitteenth Interroeasouy: 
What was understood by the writing you put 
on McCall’s Exhibit B under the defendant’s 
method of doing business, 

Answer to Fifteenth Interrogatory: 
The writing of the figures “70” before my in- 
itials on McCall’s Exhibit B is the defendant’s 
way of making up its original record of its ac- 
tion on Mr. Moats’ application, McCall’s Ex- 
hibit A, and is its way of stating that the appli- 
cation, including the declarations made to the 
Medical Examiner and the Medical Examiner’s 
Report, had been examined and considered by 
me and was acceptable to the Company, the 70 
meaning that McCall’s Exhibit A showed the 
risk to be better than normal and one which 
the Company was ready to take. 

Sixteenth Interrogatory: 
In passing upon McCall's Exhibit A, what did 
you place your reliance upon? 

Answer to Sixteenth Interrogatory: 
Solely upon the statements contained in Mc- 
Gaiks Exhibits 

Seventeenth Interrogatory: 
Did you or not at that, or any other time, have 
before you, or consider any other papers, state- 


ments, or things whatsoever in acting for the 
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defendant on McCall’s Exhibit A? 


Answer to Seventeenth Interrogatory: 


I did not. 


Eighteenth Interrogatory: 


You may state whether or not in acting on Mc- 
Call’s Exhibit A you believed the answers con- 
tained in the declarations made by Mr. Moats 
to the Company’s Medical Examiner, as shown 
by McCall's Exhibit A, to be true? 


Answer to Eighteenth Interrogatory: 


I did. 


Nineteenth Interrogatory: 


Upon what, if you know, did the defendant 
base its acceptance of Mr. Moats’ said appli- 
cation, McCall’s Exhibit A? 


Answer to Nineteenth Interrogatory: 


Solely upon the belief that the declarations 
made by him to the defendant’s Medical Exam- 
iner, as shown by McCall's Exhibit A, were 
true, as well as the other statements contained 
in McCall’s Exhibit A. 


Twentieth Interrogatory: 


What, if you know, is the purpose of asking the 
applicant for insurance, Question No. 11 in the 
declarations made to the Medical Examiner, 
constituting a part of McCall’s Exhibit A, 
namely, “Have you been understhemcare ol, 
or consulted a physician concerning yourself 
for any cause within five years. If so, for what 
ailment, name and address of physician” ? 
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Answer to Twentieth Interrogatory: 

The purpose of this question is to bring out the 
condition of the applicant’s physical history as 
to ailments and to put the Company in posses- 
sion of all such facts and to give it the names 
of the proper persons to whom it may apply to 
find out details, namely, the physician, or phy- 
sicians, if any, whom the applicant has con- 
sulted or who have treated him. 


Twenty-first Interrogatory: 

Suppose Mr. Moats in his declarations to the 
Medical Examiner, as evidenced by McCall’s 
Exhibit A, had said in answer to Question No. 
11 that he had consulted a physician that day 
for insomnia and nervousness, giving the name 
of the physician,—would you or not have ap- 
proved, or would the defendant have accepted 
his application for insurance? 


Answer to Twenty-first Interrogatory: 
No. 

Twenty-second Interrogatory: 
Suppose Mr. Moats in answering Question 9 
in the Declarations to the Medical Examiner, 
instead of answering “No” to the question as 
to whether or not he had ever suffered from 
any disease of the brain, or nervous system, had 
said in answer thereto that he was then suffer- 
ing from Insomnia,—what effect, if any, would 
such answer have had on the defendant’s action 
on McCall’s Exhibit A? 
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Answer to Twenty-second Interrogatory: 
It would have had a very material effect. The 
defendant would not have accepted the appli- 
cation. 

Twenty-third Interrogatory: 
Why? 

Answer to Twenty-third Interrogatory: 
Because insomnia is a serious mental disorder 
and a person who 1s suffering from Insomnia 
is not an insurable risk, for insomnia is likely to 
result within a comparatively short time eith- 
er in insanity, suicide, or other calamity. Of 
course, it does not always so result, but as af- 
fecting an application for life insurance it must 
be, and always is treated as a very serious dis- 
order, making the person suffering therefrom 

_ entirely uninsurable at the time. 

Twenty-fourth interrogatory: 
You may state, 1f you know, as to whether or 
not there is any well defined practice, usage 
or custom among Life Insurance Companies 
generally when they act upon an application 
for insurance, which shows that the applicant 
on the date of the application and before mak- 
ing the application consulted a physician for 
nervousness and insomnia. If so, please state 
what such practice, usage or custom is. 

Answer to Twenty-fourth Interrogatory: 
Yes, thereis, Whe practice, isace amd ctistom 
among Life Insurance Companies generally in 
such a case is to decline the application. 
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Twenty-fifth Interrogatory: 


Suppose an application showed that on the date 
of the application and before the application 
was signed the Applicant had consulted a phy- 
sician for nervousness or insoninia, and that 
for a period of some time prior to the date of 
the application, say in the neighborhood of two 
months, he had been suffering from insomnia 
and nervousness and was excitable, and had at- 
tended various religious meetings at which he 
made excessive demonstrations of religious en- 
thusiasm; how, if you know, would such facts 
affect the action of an Insurance Company in 
passing upon an application for insurance? 


Answer to Twenty-fifth Interrogatory: 


Under such a state of facts every Insurance 
Company would decline the application. 


Twenty-sixth Interrogatory: 


Suppose in the declarations made to the Com- 
pany’s Medical Examiner the applicant was 
asked the following question, namely, have you 
ever had or suttered from any of the following 
diseases, “Of the brain or nervous system” and 
the applicant made answer thereto in substance 
as follows, “Yes;”’ “Name of Disease”: “Insom- 
nia’; “Number of attacks: For several weeks 
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past”; Date: for about two months last past”; 
“Duration: for several weeks”; “Sevemuge 
moderate’; “Results: not determined’— are 
you able to state from your knowledge of the 
practice and usage among Life Insurance Com- 
panies generally as to whether or not a Life 
Insurance Company having before it such facts 
would accept such application? Ifso, you may 
state, and also state as to whether or not the 
defendant would have accepted the Moats ap- 
plication, McCall’s Exhibit A, if it had so stat- 


ed in substance or effect. 


Answer to Twenty-sixth Interrogatory: 


Tam able to state. Under the practice andar 
age obtaining among Life Insurance Compan- 
ies generally a Life Insurance Company having 
before it such facts would decline the applica- 
tion. Also the New York Life Insurance Com- 
pany would have declined the Moats applica- 
tion if it had shown the state of facts assumed 
in the question, or any state of facts substan- 


tially the same as is assumed in the question. 


Twenty-seventh Interrogatory: 


You may state, if you know, what the practice 
and usage of Life Insurance Companies gener- 


ally is in acting upon an application for insur- 
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ance where it appears from the declarations 
made to the Medical Examiner that the appli- 
cant on that day consulted a physician for in- 


SOinia, 


Answer to Twenty-seventh Interrogatory: 


The Practicegundmusace of all Comipanies in 


such a case is to decline the application. 


Twenty-eighth Interrogatory: 


What is the practice and usage of the defend- 


ant in such case? 


Answer to Twenty-eighth Interrogatory: 


To decline the application. 
GAb Wiel HARRISON, 


Subscribed in my presence and sworn to before me 
Hiseloth day of May, 19i2 

[ Seal. | BOUTS WH. COOKE, 

Notary Public, New York County, No. 108; and 
New York Register No. 4032. 

My Commission Expires March 30, 1914. 


[McCall’s Exhibit A.] 
4,258,252. 
4,258,253. 
APPLICATION TO THE NEW-YORK LIFE IN. 
SURANCE COMPANY. 
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1.A. Name of the person applying for insurance. 
NOTE WRitE THE NAME IN UIE 


George Scott Moats. 

B Residence: State, Oregon; County, Union; 
Townes oummerville; Street, 2... : No 

Gwe lace of business, Same Same; Naime of 
firm, No firm. 

D To what address shall notices of premium be 


sent? Summerville, Oregon. 


2. A Present occupation, Farming: 
B Other occupations if any. 
C State your exact duties in full. Retiring. 


D Are youmarried? Yes. 


3. A Place of birth, Ilinois. 

B Race or Nationality, White. 

C cmrene day December, 1877. 
D_ Age nearest birthday, 33. 


4.A Are you now insured in any Company or So- 
ciety? (Amewen yes , or Now” 
No. 
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B_ If so state in what Companies or Societies and 
tiiemaniotint drsured im caehem.................-.. 

C Have you an application now pending in any 
Company or Society? 

No; 

D Ifsogvivename@oteompany of Society ......:........ 


5.A Has any Company or Society ever declined to 
issue a policy on your life? 

No. 

Bb ai so, Stav@hame om Company of Soctéty=.......... 

“6. A Has any Company or Society ever issued, or 

offered to issue, a policy on your life differing from 
the one then applied for? 

No. 

Be if so, state namereiGonmpany or Society, and 


eae cepait tcl aire) x... 2 eee eres... 


7. A To whom shall the proceeds of the insurance 
applied for be payable in event of death? 

NOTE—GIVE CHRISTIAN NAMES IN FULL. 

Mrs. Ida May Moats, wife; George Albert Moats, 
son 12 years old. 

BewbPresent residemce, summerville, Oregon. 

C Relationship to you. 


8. Sum to be insured, $10,000; $5,000 to Mrs. Ida 
May Moats. $5,000 to George Albert Moats, my son. 
geo s of. 55,000 each 
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Premium payable annually. 
i ee waiver of premiums in case of perma- 
nent total disability. 
On what table? 
NOTE— 
Strike out the rates and plans, not desired. 
Ordinary life. 


I agree as follows: 1. That the insurance hereby 
applied for shall not take effect unless the first premi- 
um is paid and the policy delivered to and received 
by me during my lifetime and that, unless otherwise 
agreed in writing the policy shall then relate back to 
and fake effect as of the date of this application: 
That any payment on account of the first premium 
before delivery of the policy to me shall be binding 
on the Company only in accordance with the Com- 
pany s receipt therefor on the coupon receipt form 
duly filled out and detached from this application, 
which is the only authorized form of receipt for such 
duly filled out and detached from this application, 
has no authority to make, modify or discharge con- 
tracts, or to waive any of the Company’s riglits or re- 
quirements. 

Dated at La Grande, Org., this 16th day of March, 
1911. 

Signature of the person applying for insurance. 

CVV nite tie itanrcmumetiit: ) 
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George Scott Moats. 

Wahtnessed hy Hl. Pi Lewis, Agent. 

Daner A CCG pemmeee etc ce teccecccenccseses 

910-486. 

Names and Residences of three intimate friends. 
P. L. Meyers, Gagimer La Grande, Org. 

DR. WcKRenziegsumimerville, Ore. 

je 1. Choate, summerville, Org. 


[Harrison’s Exhibit A.] 
O C 106948 


STATEMENT Gees oIGNED BY APPLICANT 
UPON PA Wiad OF THE PREWIIUM OR 
ASE TP REOF. 

Dated at MapG@iam@e, Ore. Miarel 16th, 1911. 

IHEREBY DE@IEARE tim | lawespaid to H. P. 
Lewis, Two Hundred Sixty Eight 30/100 Dollars in 
cash, and that I hold his receipt for the same, made 
up, without alteration, on the receipt form detached 
from and corresponding in date and number with this 
Application. I assent to the terms of said receipt. 

(Signature of Applicant) 

GEOG SCOTRMAOATS., 

Dats BLANK S8USEe ACCOMPANY EVERY 

APPLICATION FOR INSURANCE ON THE 

LIFE OF A WOMAN. 

NU CU VeUp DUMCTUI 

TE so 

Married? 
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Single? 

Widow? 

(Erase the two not applicable.) 

Maiden Namie 72 2.......-..-..-.---.-.:<0c0s rr 

(If applicant is married or a widow, full maiden 
name must also be given.) 

Resid Clic cmmerres <................ 2a ee 


nn 


ie SENG E. 
1. Do you reside at home with your parents? 
it 


2. If not, where and with whom? 


Ze 

IF MARRIED. 
3. A. Is your husband living? 
Sas 
B. If so, is he in good health? 
IBS. 
C. Give his age and occupation. 
OF 


4. A. How much life insurance does he carry? 

aoe 

B. In what companies? 

18), 

C. If he carries no insurance, why does he not in- 
sure? 


©, 
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oon. How nwanyeuidren have your Giveage ot 
each. 

oo. 

B. If childless, how long married? 


IB, 


NeALL CASHES Atay Vk VHESE OUERSTIONS. 


6. State your occupation fully. 


6. 


7. What income do you derive therefrom? 


aS 


oO 


Have you any other source of income? 


om li so, state anroume 


D, 


10. Who will pay the premiums on this insurance? 


FO, 


I HEREBY AGREE that the above answers shail 
form a part of my application to the New-York Life 
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Signature of the person applying for insurance. 
Witness. 


2400. May, 1909. 


Cashiers will fill out this blank correctly and dis- 
tinctly. 


NAMES AND ADDRESSES OF EVERY AGERS 
TO WHOM THIS BUSINESS BELOMEGS. 
PWD HIS SHARE (ARE AMIOUND 
OF THESBOLICy 


NAME. ADDRESS SHARE 


ie wewis Orevon, Br, all 


AGENT TO WHOM THE BUSINESS BELONGS 
i COMER AG it 


Do Do 


[Harrison’s Exhibit A.] 


NOTICE TO MEDICAL EXAMINER: Use only 
black ink. 
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This examination is to be photographed. 

THIS EXAMINATION MUST BE MADE IN 
Paver: MOR ven OR THIRD PERSON 
PEING PRESENT, 

To be filled out by the Medical Examiner only) 

NSW ERS SADESITO THE MEDICAL=E- 
EWN IER, ....:cg0 cee. 

In continuation of and forming a part of my Appli- 
cation for Insurance in the NEW-YORK LIFE IN- 
SORANCE CO., datedaiian, !6th, 1911. 

1.A. What is your occupation? (Full details.) 

ee Pariner. 

B. How long have you been engaged in your pre- 
sent occupation? 

[se Gays: 

C. What was your previous occupation? 

(ee lerchant: 

D. Do you contemplate making any change, tem- 
porary or permanent, in your occupation? (If so, 
oie itil] details.) 

ee No. 

2. Do you contemplate changing your residence, 
or making a journey, or is there any probability that 


you will do either? (If so give full details). 
No. 


oy lit what States haveggou lived the last ten 
Vedrssand which years ivedels Ii outside the U. S., 
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in what countries, and which years in each?) 


Oregon. 


4. A. Have you now any connection, direct or in- 
direct, with the manufacture or sale of wines, spirits 
or malt liquors? 

AueINo, 

B. Have you ever had any such conneetion? “(ii 
so, in either case, give full details.) 


Bore c: 


5. A. What is your daily consumption of wine, 
spirits or malt liquors? 

A. None. 

B. What has it been in the past? 

B. Not for years. Occasionally a little beer. 

C. Have you at any time used alcohol or drugs to 


excess? 


C. Ne 


6. Have you ever raised or spat blood? (If se, 
give full details.) 
No. 


7. What is the name of the agent who induced you 
to make this present application? 

Mir. HP eed. 

8. A. Has any life insurance Company ever exam- 
ined you, either on an application for insurance or for 
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any other reason, without issuing a policy? (If so, 
state name of Company). 

Eo NO. 

B. Has any Lite Insurance Company ever issued 
or offered to issue a policy on your life different from 
the one applied for? (If so, state name of Company, 
and give particulars. ) 

B. No. 


9. Have you ever had or suffered irom any of the 
following diseases? Answer “Yes” or “No” to each 
part of this query below. (Give explicit answers and 
particulars in each case—the Examiner should satis- 
fy himself that the applicant gives FULL and CARE- 
FUL ANSWERS to this question. 

“Yes” or “No”: Nameot Disease: No. of Attacks; 
Date; Duration; Severity; Results. 


A. Of the Brain or Nervous System? 

No. 

ib. Oi the Heart or Dimes. 

(Of the Stomach, Ever eiiineys or Bladder? 


D. Of the Skin, Middle Ear or Eyes? 


E. Rheumatism or Gout? 


10. A. Have you ever suffered from any disease 
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not mentioned above? 
A. Nothing except grippe and acute dysentery. 
B. Have you ever had any accident? 
By No. 


11. A. Have you been under the care of or consult- 
ed a physician concerning yourself for any cause with- 
in five years? 

Ae Oneee wy issago. 

B. If so, for what ailment; name and address of 
physician? 

B. Apain inthe back. N. Molitor, La Grande. 


> i. = > oe 
Seas Se 23 e = = 
aye ee ae fe) iS = 
Clu ee y = a) wi 
s. 2% e S = = 
_ ie) ~ oO mo 
oe ee = 38 = g 
2S : B : = 
12) BANE Y BE : 
RECORD. : 2 OS 
NOs io 84 good | | 
IN iortilite tages essere eae os! 69 good 
( 47 good 
(AS good 
( 44 good 
BLOthense/ a ( 35 good 
36 good 
( 3 good 
( 24 zood | 
Sistersies ee ( 45 good | 
( 42 good | 
Cholera 


6 Mo. Infantum 
NOTE.—In case death was not due to acute disease, give details 
of last illness, and, in case of parents, the year of death. 
Ages attained by  Father’s Father’s Mother's Mother’s 
Grandparents........ Father 92 Mother Old Father Old Mother Old 


A. Isany person in your immediate houshold now 
or within two Years been ill with consumption? 


A. No. 
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B. Or has any one of them recently died of that 


disease? 
ise NO. 


I declare, on behalf of myself and of any person who 
shall have or claim any interest in any insurance made 
hereunder, that I have carefully read each and all 
of the above answers, that they are each written as 
made by me, that each of them is full, complete and 
true, and that to the best of my knowledge and belief 
Iam a proper subject for life insurance. 

I expressly waive, on behalf of myself and of any 
person who shall have or claim any interest in any 
policy issued hereunder, all provisions of law forbid- 
ding any physician or other person who has attended 
or examined me, or who may hereafter attend or ex- 
amine me, from disclosing any knowledge or informa- 
tion which he thereby acquired. 

Signature of the person applying for insurance. 

GeO. Ss, MOATS. 
CHONG SCOTL MOATS. 

Witnessed by H. L. Underwood, M. D., Medical 

Examiner. 


911-31 


For filing 

DONG T WRITE 

on this corner. 
(ierbesnlled out by the 
Medical Examiner only.) 
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MEDICAL EXAMINER'S REPORT, 


13. Rate of the pulse (while seated) 72; Its charac- 


ter? Normal. 


14. Age? 33 years. Does age as given seem cor- 


rect? Yes. 


15. Exact height, 5 feet 94% in. Exact weight 
18734 lbs. Girth of chest at fourth rib, 391n. Girth 
of abdomen at umbilicus, 36 in. 


16. How well do you know applicant? Not previ- 


ously. 
17. Complexion, Florid; Color of Hair, Brown; 


Eyes, Brown. 


18. Is applicant’s general appearance healthy? 
Nec: 

19. Is applicant deformed, No; lame or maimed? 
No. 

20.) Weeaeplicant a Cavieéasian’ Yes. 

(If not, what is applicant’s race?) 


21. Hasvapalieant recently gained weight’ (lt ca 
how much and to what is it due?) No. 

22. Has applicant recently lost weiclit: “(lia 
how much and to what is it due?) 

No—possibly a few pounds. 


vs. lda M. Moats, Guardian 363 


29. Is applicant's btild a family characteristic or 
an individual characteristic? Family Characteristic. 
24. Are there any marks of smallpox or of suc- 


cessiul vaccination’? Yes. 


4,258,252. 
4,258,253. 
2). Do you tmdiimemeareiul enqury and physieal 
examination, any evidence of past or present disease? 
(If so, give full details.) 
A. Of Brain or Nervous System? 


Eee NO. 

i ~6Ot the Hearrormilunas : 

ioe No. 

C. Of the Stomach or any of the Abdominal Or- 
gans? 

= No. 

D. Of Rheumatism or Gout? 

iD No. 


ieee Of the Skin, Mid@ieikar, Lyes, or any part of 


the body? 
EB. No. 


26. A. Does chemical examination of the appli- 
cant’s urine show albumen or sugar (even in traces) 
or any abnormality? 

eno, 

B. State specific gravity, and if it is below 1015 or 
above 1025, give your opinion below as to the cause. 

B. 1024. 
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C. Has applicant ever had any genito-urinary ail- 
ment? (Syphilis—Stricture, &c.) (If so, give full de- 
tails.) 

C. No. 


IF A WOMAN. 


.D. Number of children had, if any? 


ie) 
NI 


Ages of those living? 

Is she now pregnant? 

Have her pregnancies and labors been normal? 
> 


Idaisyshe passed the climacteric: 


TE tOoOAAA ED 


Has she ever had any disease peculiar tomiiey 


1) 
oO 
A 
wu 


Si 


28. Have you ever seen the applicant under the in- 
fluence of alcohol or drugs? 

A. “No, 

B. Do you know or suspect, that the applicant is 
now, or ever has been, intemperate? 

BANG: 


29. Considering the amount of insurance which 
applicant already carries, is the amount applied for in 
accordance with the applicant’s apparent means and 
surroundings? 
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Yes. 


30. Is there anything about the applicant’s char- 
acter, residence, mode of life or occupation which 
would render the risk in any way undesirable? 


No. 


31. Have you reviewed all answers in this Report; 
and are you sure they are clear and complete? (Any 
erasures or alterations should be initialed by the Ex- 
aminer.) b 


bh 


Yes. ; 


32. Do you believe that the applicant has given 
mueaind true information in alll respects? 


Nes: 

I certify that I have carefully examined Geo. Moats 
of Summerville, Oregon, in private at La Grande, Ore., 
this 16th day of March, 1911, for an insurance of $10,- 
000 on the applicant's life; that the applicant’s “An- 
swers made to the Medical Examiner” on the other 
side of this sheet are in my handwriting and are ex- 
actly as made by the applicant to me, and that the ap- 
plicant signed them in my presence. 

H. L. Underwood, M. D., La Grande, P. O. Ad- 
dress. 


Gite examiner is reqtestedsio send direct to thie 
Company in New York City any information which, 
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for any reason, he prefers not to embody in this re- 
port. He can also mail this report direct to the Com- 


Baie it le preters: 


SPECIAL NOTICE TO MEDICAL EXARERE 
ER.—The attention of the Medical Examiner is call- 
ed to the fact that policies issued by this Company 
are free from all restrictions as to residence, travel or 
occupation, and are incontestable after one year. Ev- 
ery endeavor should be made, therefore, to make this 
report as complete and precise as possible; the object 
being to give the Home Office a pen picture of the ap- 
plicant as he presents himself to you. If in addition, 
therefore, you know of any fact, or have any impres- 
sion not expressed above, that in your judgment 
would probably influence the Home Office in its esti- 
iMiate.or tiie risk, please note it below: 

EDITION AL RENPGRI<S, 


[Harrison’s Exhibit B.] 
Mar. 27, 1° Re 
Howe OFFICE WERTORAN DUM: 

This Memo must be attached OVER all the papers 
of the Application to which it refers, and must not be 
detached therefrom. All memoranda must be care- 
fully typewritten, dated and initiated. 

B. & F. Hes. 

TCS 1Cl oc. eee cera. 

Occiip ne i 

Plaats -.- eee = 5, 

Plt. Cai ee eee sass : 
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euce) | 1... cone fees 222 
Race |70| 
oncy No. 
4,258,252. 
35,293. 


Branch Offices must be careful to fill in the infor- 
mation herein called for, before forwarding applica- 
tion to Home Office, otherwise the application will 
be suspended for particulars. 

ittar. 23, 2:30 Paw 

X Name of Insured. 

GEORGE SCOUMMOATS. 

Date of Birth DWeeesmdwis77. Aserss “Amount 
$10,000. 


imesidence) Sraremenecons County, Union. City, 
Town or Village, Summerville. 


Post Office Address, Where the Premium Notices 
dimer be Sent. 

Sec, Oregon. Coumtawmion. City, Town or Vil- 
lage, Summerville. Street, X. No., X. 


a 


inet Dre MAYOR OAS ticwamd GEORGE AL- 
PER PLOATS. son. 
(2ZyaMame of Beneiteinny, 


Date 3/18)11 Application received at Oregon Branch 
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Office. 


3|18]11 Memorandum for Inspection sent out G. L. 


Date Mar. 23, 1911, (RECEIVED-INVOICED) 
(NO RECORD-INS. ) 


Mer 23.2 P2M. Index 18. 
24, 1911 ADVISED AT PER CENT WM 70 CHEE 


POMA AR DED POL.NO. AS ADVISE? 


MAR, 24, 1911, REFERRED TO CLASS €@k@ 
ola amt (Rule) A. Bergholz. 


Met 24, 1911, Amt O KW 5S. 


MAK, 25, 1911, RECEIMED IMDIY. POURS 
SG seais DAY. 


MAR. 27, 1911, FORWARDED POLAM® 425-4 
29204 25e,253 AS ADVISED Subj. Amends (aa 


APRI7o8l1, FILED BYAN@s42  APR17 si ian 
PILED Eee. 12. 


IDB De 


914111 Dr. Vander Poel wrote Dr. F. V. Brooks 
sent 914 H. R. Brown, Jr. 
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10|5|11 See letter filed herewith. H.R. Brown, Jr. 


Ee ONE USIVesEINE ABOVE MUST AT- 
TACH CONTING SION SHEET. 


2065. Jan., 1909. 


INSU RENEE SUATEMEN TY. 


* Return Paid 
Number Amount Plan Premium Insurance or Agents 
14,% Commenced Extended 
oie alll to 
Mota S.....c2ns.:. 
es ca e.<........ ee 
Wetsisky $.......... Mee 


RTS (MISE 110) son ccucsivelascueseseee ee MM seco csv 
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WILLIAM STODDART, of lawful age, being by 
me first duly examined, cautioned and _ solemnly 
sworn to testify the truth, the whole truth, and noth- 
ing but the truth, deposeth and saith as follows,— 
First Interrogatory: 
Please state your name, age, place of residence 
and occupation. 

Answer to First Interrogatory: 
My name is William Stoddart; age sixty; place 
of residence, New York City im the Statemen 
New York, and by occupation I am a physician 
and surgeon, and a member of the Classifica- 
tion Committee at the Home Office of the New 
York Life Insurance Company in New York, 
the defendant. 

Second Interrogatory: 
Where and when were you educated as a phy- 
sician and surgeon? 

Answer to Second Interrogatory: 
At the Medical Department of the University 
of the City of New York, where I was graduat- 
ed as a physician and surgeon in the year 1873. 

Third Interrogatory: 
What has been your employment since your, 
graduation in 1873 as a physician and surgeon? 

Answer to Third Interrogatory: 
The first five years after my graduation in 
1873 I] engaged in the general practice of my 
profession as a physician and surgeon. In 1880 
I went into the employ of the New York Life 
Insurance Company and have heen in its em- 
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ploy ever since continuously. 

Memrth Interrowatemye 
During your employment with the defendant 
what attention, if any, have you paid to the 
question of mortality and the effect of various 
ailments on the insurability of risks? 

Answer to Fourth Interrogatory: 
I have given a great deal of attention to that 
subject. In the first place as a physician and 
surgeon my education was along that line, and 
then in 1895 I took up special work with refer- 
ence to the effect upon mortality of various ail- 
ments, and in 1904 I was made a member of the 
defendant's Classification Committee, the po- 
sition which [ still hold. 

Fifth Interrogatory: 
What are and since the year 1904 have been 
your duties as a member of the Classification 
Committee? 

Answer to Fifth Interrogatory: 
Under the Company’s method of doing busi- 
iness it is, and during said time has been the 
practice to send the application, together with 
the applicant’s declarations to the Company’s 
Medical Examiner and the Medical Examin- 
er's Report to the Medical Board for the action 
there of one of the Board, who, after consider- 
ing the case, as shown by the papers, indicates 
what action the Company should take on the 
application by putting what we call a rating on 
tle risky For example, 


an average risk is 


362 


New York Life Insurance Co. 


rated by the Board at 100sper scent?” "em: 
than the average would be lower than one hun- 
dred, and if the Medical Board puts on a risk 
a rating above one hundred than it is not as 
good as the average. In all cases of applica- 
tions for less than $5,000 insurance this action 
of the Medical Board is the final action of the 
Company in accepting or rejecting the applica- 
tion, except in certain cases, but if an applica- 
tion is for $5,000, or more, then under the rules 
and practice of the Company the papers are 
sent to the Classification Committee to be re- 
viewed by that Committee for the purpose of 
seeing whether or not by the facts contained 
in the applicationvand wm the Medical Exam 
iner’s Report the risk is of the kind and char- 
acter which the Company should accept in view 
of the amount of insurance applied for, and the 
Classification Committee has certain other du- 
ties with reference to reinstating policies, and 
Mamie, 


Sixth imterrosatory : 


You may state as to whether or not you as a 
member of the defendant’s Classification Com- 
mittee had anything to do with the action of 
the Company in accepting or rejecting the ap- 
plication of George Scott Moats, which is dat- 
ed the 16th day of March, 1911, and is attached 
to the deposition of John C. McCall, in the 
case of Ida M. Moats against New York Life 
Insurance Company in this Court, and identi- 
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fied by him as MeCall’s Exhibit A, and for the 
purpose of answering the question you may 
examine said McCall's Exhibit A, and also Mc- 
Call's Eashibiemigeattached to his said deposi- 
tion in said case, which is the defendant's 
Home Office memorandum, both of which said 
exhibits I now show you? 

Answer to Sixth Interrogatory: 
I did. 

Seventh Interrocatory 
You may state what you did with reference to 
that application, when and where? 

Answer to Seventh Interrogatory: 
Oi the 24tlWdayoemarch, 1911, NicGall’s Ex- 
hibit A, consisting of the application of George 
scott Moats, including the declarations to the 
Company’s Medical Examiner and the Medi- 
cal Examiner’s Report, which is on the reverse 
side of the declarations to the Medical Exam- 
ier, caine intomwmysaamds as a meniber of the 
defendant's Classification Committee. I there 
examined the papers, read over the application, 
the declarations to the Medical Examiner and 


the Medical Examiner’s Report, and those pa- 
pers showed by the statements made therein 


that the applicant was a satisfactory risk for 
the amount of insurance applied for, and there- 
fore I approved the application for the issn- 
ance of the amount of insurance applied for and 
at that time | imeade amnemorandum of my 


action in that respect by making on McCall's 
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Exhibit B, which is the Company’s original 
record of its action on McCall’s Exhibit A, the 
following record, which is in my handwriting, 
except the part thereof that shows itself to be 
made by a stamp, namely, “Mar 24 Amt O K 
WS”, which as extended and understood by the 
Company, reads as follows, “March 24, 1911, 
amount all right William Stoddart,” and then 
I sent the papers on that date to the Company’s 
Division of Policy Issues for the policy to be 
written up as applied for and forwarded for de- 
livery. 

Bighth Interrogatory: 
You may state whether or not you have had 
any other employment since the year 1880 than 
as an employee of the defendant ? 

Answer to Eighth Interrogatory: 
No. 

Ninth Interrogatory: 
In whose handwriting is that part of McCall’s 
Exhibit B which contains what you say was a 
record Of your action thereon: 

Answer to Ninth Interrogatory: 
It is in my handwriting except the part thereot 
that is made with a stainp, that is, the date. 

Tenth Interrogatory: 
IDidSyou or iret at that, of any otlter time, lia 
before you, or consider any other papers, state- 
ments, or things whatsoever in acting upon 
McCall's Exhibit A, except the papers that con- 
stitute MicCall’s Exhibit A? 
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Answer to Tenth Interrogatory: 
No. 

Eleventh Interrogatory: 
In approving the issuance of the policy for the 
amount applicderer, state 1f you please, upon 
what you put your sole reliance? 

Answer to Eleventh Interrogatory: 
Solely upon MeCalls Exhibit A, that is to say, 
in what is contained in the application and de- 
clarations made to the Medical Examiner and 
the Medical Examiner’s Report. 

Twelfth Interrogatory: 
You may state whether or not in acting upon 
McCall's Exhibit A in the way you have stat- 
ed you believed each and all the statements 
therein contained to be full, complete and true? 

Answer to Twelfth Interrogatory: 
I did. 

Thirteenth Interrogatory: 
Upon what, if you know, did the defendant 
base its acceptance of Mr. Moats’ application, 
McCall's Exhibit A? 

Answer to Thirteenth Interrogatory: 
Solely upon the belief that the statements con- 
tained in McCall's Exhibit A were full, com- 
plete and true as they are therein claimed to 
be. 

Fourteenth Interrogatory: 
Suppose Mr. Moats in his declarations to the 
Medical Examiner, which forms a part of Mc- 
Calls Exhibit A, had said in answer to Ques- 
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tion No. 11 that he had consulted a physician 
that day for insomnia and nervousness, giving 
the name of the physician whom he had con- 
sulted, would you or not have approved the ap- 
plication for the issuance of these policies? 


Answer to Fourteenth [nterrogatory: 


No. 


Fifteenth Interrogatory: 


Suppose Mr. Moats in answer to Question 9 in 
his declarations to the Medical Examiner in- 
stead of answering “No” to the question as to 
whether or not he had ever suffered from any 
disease of the brain or nervous system had said 
in answer to that question that he was then suf- 
fering from insomnia and had been suffering 
from insomnia for some weeks past,—what ef- 
fect, if any, would such answer have had on 
the defendant's action on MecCails Exiiiiae 
NE 


Answer to Fifteenth Interrogatory: 


It would not have accepted the application. 


Sitecmen interrogatory: 


Why? 


Answer to Sixteenth Interrogatory: 


The application called for a policy that necessi- 
tated the very best class of risk. Insomnia and 
nervousness are serious ailments in consider- 
ing an application for insurance for no one can 
tell what the result of insomnia and nervous- 
ness may be. Sometimes it leads to siucide or 
to insanity, or to other calamity, and some- 
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times it is an important symptom of serious 
disease, and where an applicant is suffering 
from insomnia he is simply not insurable. 

Seventeenth Interrogatory: 
You may state whether or not you are familiar 
with the practice, usage and custom of Life In- 
surance Companies generally in passing upon 
applications for insurance 

Answer to Seventeenth Interrogatory: 
bees, | ain, 

Eighteenth Interrogatory: 
How did you gain this familtarity 

Answer to Eeighteenth Interrogatory: 
Because for more than thirty years I have been 
engaged solely in the life insurance business 
and my employment at the Home Office of the 
Company has brought me in touch with the life 
insurance business generally, and the practice 
of Life Insurance Companies generally on this 
subject. 

Nineteenth Interrogatory: 
You may state, if you know, as to whether or 
not there is any well defined practice, usage, or 
custom among Life Insurance Companies gen- 
erally as to their action on applications for in- 
surance, which show that at the time of the ap- 
plication the applicant is suffering from insom- 
nia. 

Answer to Nineteenth Interrogatory: 
giirere is. 
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Twentieth Interrogatory: 
What is that practice or custom? 

Answer to Twentieth Interrogatory: 
It is a universal practice not to accept an ap- 
plication where it is disclosed to the Company 
that the applicant is suffering from insomnia. 

Twenty-first Interrogatory: 
Suppose an application showed that on the date 
of the application, and before the application 
was signed the applicant had consulted a phy- 
sician for nervousness and insomnia and show- 
ed that for a period of some time before the 
date of the application, say four, five or six 
weeks, the applicant had been nervous and ex- 
citable and had attended religious meetings at 
which he made excessive demonstrations of 
religious enthusiasm,—how, if at all, would 
such showing affect the action of an Insurance 
Company in passing upon the application for 
insurance? 

Answer to Twenty-first Interrogatory: 
Where such facts were shown an Insurance 
Company would decline the application. No 
Company that I know of would accept an ap- 
plication for insurance where such facts were 
shown. 

Twenty-second Interrogatory: 
Suppose that Mr. Moats in his declarations to 
the Company's Medical Examiner, as shown by 
McCall’s Exhibit A, instead of answering “No” 
to the following Question No. 9, namely, 
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"dave vouwever had or suffered from! any of 
the following diseases, A: Of the brain or 
nervous system’ had answered “Yes” to that 
question, and under the heading, “Name of dis- 
eases, had written “Insomnia”, and under the 
heading “Number of attacks’, appropriate lan- 
guage showing that he had suffered for some 
time from insomnia, and had given the date of 
his insomnia showing that he had suffered 
therefrom for some time, and under the head- 
ing “Results” had said he was still suffering, 
would or would not the defendant have accept- 
ed his application ? 
Answer to Twenty-second Interrogatory: 


It would not have accepted it. 
VATE LIANESTODDART. 


Subscribed in my presence and sworn to before me 
this 15th day of May, 1912. | 

[Seal.] emts WH. COOKE, 

Notary Public, New York County, No. 108, and 
New York Register No. 4032. 

My Commission Expires March 30, 1914. 


STATE, COUNTY and 
City of New York—ss. 


jPEOUIS H. COORE, aeNomiry Public duly com- 
misstoned and qualified for, and residing in said. 
County and State, do hereby certify that the above 
depositions of Calvin L. Harrison and William Stod- 
dart were duly taken before me, pursuant to the an- 
nexed notice, at my office, 346 Broadway, in the City 
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of New York and State of New York, on the 15th day 
of May, 1912, at eleven o'clock A. M., and that said 
witnesses were each there and then by me duly and 
severally, carefully examined, cautioned and solemnly 
sworn to testify the truth, the whole truth, and noth- 
ing but the truth in said cause, and after being so 
sworn, they each gave their depositions as above 
shown; that their said depositions were taken down in 
shorthand under my personal supervision by Ida Tay- 
lor, who is not attorney or relative of either party, or 
otherwise interested in the event of said suit, and 
were by her duly reduced to typewriting from her 
shorthand notes in my presence and under my per- 
sonal supervision; that thereupon each of said wit- 
nesses read over his said deposition in my presence 
and there and then subscribed and swore to the same; 
that said depositions were retained by me in my pos- 
session until they were, and they were by me duly 
sealed up, endorsed, addressed and transmitted to the 
Clerk of said Court; that I am not attorney or rela- 
tive of either party, or otherwise interested in the 
event of said suit; that the reason for taking said de- 
positions is, and the fact is, that each of said witness- 
es reside in the State of New York, more than one 
hundred miles from the place of the trial of said 
cause. 

IN WITNESS WHEREOPF I have hereunto sei 
my hand and notarial seal at the City of New York 
this 15th day of May, 1912. 

LOUISH CO Gis, 
Notary Public. 
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eal: | 

Notary Public, New York County, No. 108; and 
New York Register No. 4032. 

My Commission Expires March 30, 1914. 

Cost of taking these depositions $30 paid by de- 
fendant. 

wOUIS Ee COONS, 

Notary Public New York’ County, No. 108; and 
New York Register No. 4032. 

My Commission Expires March 30, 1914, 

Mr, MONTGOMERY: Ii the Court please, there 
is another deposition of equal length with this to be 
read. 

COURT: Is that all the testimony you will have? 

Mi PLATT: Netamite all 

Mr. MONTGOMERY: 

Whereupon proceedings here adjourned until Wed- 
mesday, May 29> 1912 Ona MI: 

Pendleton, Oregon, Wednesday, May 29, 1912, 
10vA, OE 

Mir, COCHRAN: Was the offer of certified copy 
of the record of the Insane Asylum passed upon? 
(Page 81). 

COURT: No, it was not passed upon. I have not 
been able to find any statute requiring that kind of a 
record to be kept. There may be one. 

Mr. COCHRAN: I made a search through the 
record, and am unable to find one. 

Mr PEAT T: Wewilltstate toyour Honor our po- 
sition on it. It isa close question. The statute creat- 
ing the Board of Trustees of the Insane Asylum and 


One New York Life Insurance Co. 


defining their authority, says: “They shall have pow- 
er to govern, manage and administer the affairs of 
the asylum; make and adopt by-laws for their govern- 
ment, and the government of the asylum; they shall 
appoint all officers and employes of the asylum, pre- 
scribe their duties and remove them, when in their 
judgment the good of the public service requires it; 
they shall cause to be kept a full and correct recond 
of their proceedings, which shall be open at all times 
to the inspection of any citizen desiring to examine 
the same; they shall hold stated meetings at the seat 
of government monthly; a majority of the board shall 
constitute a quorum to do business; they shall visit 
the asylum once in three months; and keep themselves 
constantly advised of all items of labor and expense, 
and the condition of the buildings and property of the 
asylum; they shall submit, to the legislative assembly, 
biennially, on or before the fourth day preceding the 
regular session of the legislature, a report showing the 
receipts and expenditures, the general condition of the 
asylum, the number of patients under treatment.” 
Then follows the section with reference to appoint- 
ment of superintendent and assistant, defining the 
number the authority and the salaries. “Wher age 
ties not specified by law,” says the closing sentence, 
“shall be prescribed in the by-laws of the Board of 
Trustees’. And again in defining the authorities and 
duties of the stiperitendent: “lieshaliainaintatimndse= 
cipline among the subordinate officers and em- 
ployes"’; that 1s, enforce obedience to laws, rules and 


regulations adopted for the government of the insti- 
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tuntion. “He shall estimate and report to the Board 
of Trustees with reference to all amounts of supplies. 
Section 4432: ‘The superintendent shall cause accur- 
ate and careful accounts to be kept of the daily ex- 
penditures, of all articles of stores and property placed 
in his charge, and shall, at the end of each month, sub- 
mit the same to the Board of Trustees for their in- 
spection, and on each daily report shal] be shown the 
number of persons fed and lodged in the asylum, 
whether as officers, employee, or patient. A month- 
ly report of the same character shall be made to the 
trustees.” Then at the time of receiving patients 
from the county courts, he is required to make entries, 
and at the time of a discharge of any person commit- 
ted to the insane asylum, the superintendent shall at 
once notify the county court of such discharge, and 
the date and cause thereof, and it shall be the duty of 
the superintendent to keep a record of those patients 
who are required to pay the minimum amount of $10 
per month, and so on. So that its seems to be fairly 
contemplated under the general provisions of this 
statute that records shall be kept. All that there is in 
this record is the date of the receipt of the patient, and 
from what locality he came, by whom he was comunit- 
ted, on the two several occasions, and that seenis to 
be fairly within the record that is required to be kept. 

COURT: Is that all that is in that record? 

Mr. PLATT: Thats all, and what disease he was 
suffering from. That seems to be fairly within the 
record that is required by this statute—just a skeleton 


of the commitment. 


ee) 
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Mr. COCHRAN: The view the plaintiff takesvof 
that situation is that it is a matter of convenience, and 
will be controlled by statutes relating to rules of evi- 
dence. Our statute provides that public records can 
be proved in a certain way, but I know of no statute 
which allows a man to make a certified copy of a rec- 
ord which he has made, whether it be in due course of 
business or not, and that certified copy admissible in 
evidence. We might as well allow a person—a book- 
keeper for example—to make a certified copy of an 
entry in his book, and introduce the certified copy as 
competent evidence. It would clearly be hearsay. Saag 

COURT: [suppose that the records kept at Salemy 
in the regular course of the administration of that 
institution, showing the receipt of the patient and the 
date of his discharge would probably, under this stat- 
ute, be a public record of a board or department of the 
governinent, that might be proven in the manner pro- 
vided by statute, and, therefore, inasimuch as tliteme 
nothine more than a record of the date of the recemmm 
and the date of the discharge of thé patientjamdmame 
diseases from which he was suffering, it is competent 
evidence for that purpose, If there are any Otlies 
statements in it of conclusions that are not required 
to be made a part of the record, that ought not to be 
considered. I haven't examined it to see. For the 
purpose of showing the date of the receipt of the pa- 
tient, and of his discharge, it will be admitted. It sim- 
ply supplements the oral testimony that has already 
been given in the case. 

Record marked “Defendant's Exhibit E.” 
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Mr. COCHRAN: It seems, your Honor, to largely 
supplement that which is already in. As far as the 
personal history or record is concerned, I think it 
would be hearsay. 

COURT: If there is anything of that kind, it will 
not be considered as testimony in this case. 

Mr. PLATT: Iam willing it should be limited by 


tire Courts ruling. 


COURT: Very well, then, it will be admitted for 
the purpose of showing the date of his receipt and his 


discharge. 


Whereupon the following, which is a copy of Ex- 
hibit E was received in evidence and read: 

Mir, MONTGOMERY: 

“Admission Record—Males. 

April 18,1911. George S: Moats. 

Nativity: Illinois. 

From Multnomah County: Age 33 years; married; 
Barner. 

Cause of Insanity, Unknown. Remarks, Mountain 
View, 10 days. 

Second Admission. 


Witte 11, 1911; Georoersmiieats. 
Nativity, Illinois; from Marion County; Age 33; 


married: farmer.. 


Cause of Insanity 


Mr. MONTGOMERY: | suppose the ruling of 
your Honor applies to the cause of insanity? 
COURT: Mes, I*thunlwse: 
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Mr. MONTGOMERY: I will omit the personal 
history. 

“Weathieeceude book G, O. S. lake 

June 14,1911. Name, George Moats; Nativity, Illi- 
nois; Committed from Marion County, June 11, 1911; 
Cattse of death, maniacal exhaustion; sent tomee 
Grande. 

I, R. Lee Steiner, the duly appointed and regulani, 
acting superintendent of the Oregon State Insane 
Asyluni do hereby certify that I have prepared 
within copy of the records of the Oregon State Insane 
Asylum, and have duly compared said copy of rec- 
ords with the original of said records, and that said 
copy is a true, complete and correct transcript of said 
original records, and of the whole thereof, and that 
there is no seal of said office of medical, superintend- 
ent, and that the said medical superintendent has no 
seal of office or official seal. 

Dated at Salem, Oregon, this 29th day oi Maven 
Lon? 

R. E, LEE S7 Ei 

Medical Superintendent of the Oregon State Insane 
Asylum. 

We, Oswald West, Governor of the State of Ore- 
gon, Ben W. Olcott, Secretary of State of the State 
of Oregon, and Thomas B. Kay, Treasurer of the 
State of Oregon, and ex-officio trustees of the Oregon 
State Insane Asylum, do hereby certify that we have 
compared the within copy of the records of the Ore- 


gon State Insane Asylum with the original record 
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thereof, and that said copy of said original rec- 
ords, is a true, complete and correct transcript of said 
original records, and of the whole thereof, and that 
there is no seal of said office of medical superintend- 
ent, and that the said medical superintendent has no 
Seal Of Office or Otficial seal: and said o1mee of tirus- 
fe@has no official/seal: 
OSWALD WEST, 

Governor of the State of Oregon and_ ex-officio 
trustee of the Oregon State Insane Asylum. 

BEM WaOLCOT TL, 

Secretary of State of thesstateof Oregon, and ee 
officio trustee of the Oregon State Insane Asylum. 

THOMAS B.aGAY, 

Wreasiser of the State of Orecon and, ex-officio 
trustee of the Oregon State Insane Asylum. 
UNITED STATES OF Game RICA, 

State ot Oregon: 

Oificeoimherseccnetanysoi State. 

teen W. Oleott, Seenetamaot State! the State of 
Oregon, and custodian of the seal of said State, do 
Metebs” certify; 

That the above named R. E. Lee Steiner, is and has 
been during the year 1912, the duly appointed and 
regularly acting medical superintendent of the Ore- 
gon State Insane Asylum in said State of Oregon, and 
the keeper of the records and office books kept in the 
office of the medical superintendent of the said Ore- 
gon State Insane Asylum, a public office, not apper- 
taining to a court. 


igo tiiiner ceitify that there istio seal of said of- 
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fice of Medical Superintendent of the Oregon State 
Insane Asylum, and the said Medical Superintendent 
has no seal of office or official seal. 

I do further certify that the foregoing attestation 
of the said R. E. Lee Steiner is in due form and by the 
proper officer. 

I do further certify that the above-named Oswald 
West, Governor of the State of Oregon, Ben W. Ol- 
cott, Secretary of State of the State of Oregon, and 
Thomas B. Kay, Treasurer of the State of Oregon, 
are and have been, during the year 1912, the duly 
qualified and regularly acting trustees of the Oregon 
State Insane Asylum, and that the foregoing attesta- 
tion of said Oswald West, Governor of the State of 
Oregon, Ben W. Olcott, Secretary of State of the 
State of Oregon, and Thomas B. Kay, Treasurer of 
the State of Oregon, are in due form and by the prop- 
er officers, and that there is no seal of said office of 
trustee of the Oregon State Insane Asylum, and that 
the said office of trustee of the Oregon State Insane 
Asylum has no seal of office or official seal. 

IN TESTIMONY WHEREOF, I have hereunto 
set my hand and affixed hereto the seal of the State 
of Oregon. 

Done at the Capitol at Salem, Oregon, this 26th day 
of April) Dy lz. 

[Seat] BEN AY OLEeEOTr 

Secretary of Stame 

Mr COCHRAN. Save an ¢xcepiion 

COURT: The exception is allowed. 

Mr. MONTGOMERY: I will now proceed with 
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the reading of the deposition of William Stoddard. 

The Stoddard deposition read in evidence and no 
exception noted. 

(See deposition defendant's Exhibit F.) 

Mr. MONTGOMERY: If the court please, we 
have made duplicate copies, or rather there were two 
separate depositions taken at the time in each case, 
and for the purpose of preserving the record, I would 
like to have one copy, winten is im the Ida Moats case, 
and one copy which is in the Ida Moats, Guardian, 
case, both introduced. 

F. H. DRAKE, a witness called on behalf of the 
defendant, being first duly sworn, testified as fol- 
lows: 


Direct Examination. 
(Questions by Mr. MONTGOMERY): 


QO. You are the deputyeclerk of this court? 

A. Yes, sir. 

QO. I now direct your attention to what purports 
to be a receipt, and ask you if that is your signature as 
such deputy clerk? 

Eee es Sit. 

Mr. MONTGOMERY: I want to offer in evidence 
a receipt signed by A. M. Cannon, Clerk of United 
States Court, in and for the District of Oregon, signed 
by Fred H. Drake, deputy clerk, showing the payment 
into this court of the sum of $287.78, being the amount 
of premium and interest thereon, paid by George Scott 
Moats to the New York Life Insurance Company, and 
will ask that the same be received and marked as de- 
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fendant’s exhibit. 

Mr. COCHRAN: Was this money paid to you, 
Mr, Drake? 

A. Yes, sir. 

Mr. COCHRAN: Where? 

A. Pendleton. 

Mr. COCHRAN: When? 

A. Monday morning—last Monday morning, May 


Mr. COCHRAN: Before or after the trial started? 

Ane beciore. 

Mr C@CHRAN: We desire to object to anya 
citals in the offer. These are quite immaterial, out- 
side of the fact that he got so much money. 

COURT: You may read the receipt for the money. 

The objection is overruled. 

Mr. COCHRAN: Save an exception. 

COURT: The exception is allowed. 

Document marked ‘Defendant’s Exhibit G’, and 
read as follows: 

In the District Court of the United States for the 

District of Oregon. 
IDA M. MOATS, and IDA M. MOATS, Guardian 
of the person and estate of George Albert 
Moats, a minor, 


Plaintiffs, 
VS. 
NEW YORK LIFE INSURANCE COMPANY, a 
corporation, 


Defendant. 
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PEGEIPT. 
Tilis isto cemting@iiat 1 lmewe thisedayereceived from 


the New York Life Insurance Company, defendant in 
the above entitled cause the sum of $287.78, being the 


alleged amount of premiums paid by George Scott 
Moats, deceased, upon the alleged policies of insur- 
ance now being sued upon in the cause of Ida M. 
Moats, Plaintiff, vs. New York Life Insurance Com- 
pany, a corporation, defendant, and Ida M. Moats, 
Guardian of the person and estate of George A. Moats 
a minor, plaintiff, vs. New York Life Insurnce Com- 
pany, defendant, being the amount of money hereby 
tendered to the plaintiffs in the said cases by the said 
defendants, in accordance with its act of rescission of 
the said alleged contract, including alleged interest on 
parc total trom MarchliGmiell, to May 27, 1912. 
A. M. CANNON, 
Clerk of tlre United States istrict Count, in and for 
the District of Oregon. 
By Predvee Drake, Deputy Clerk. 


Mr. COCHRAN: The objection is overruled? 

COURT: Yes, the objection is overruled. Indeed, 
I think the courts have held it is not necessary to ten- 
der return premium to make a defense of this kind. 
They have in fire policies, and I think the Federal 
courts have held. 

Mr. PLATT: I think that is probably true, but in 
an excess of caution, we paid the money. 

Witness excused. 

Mr PLATT: It your Honor please, we are ready 


to close at this point, with the exception of one wit- 
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ness who hasn’t arrived here yet, and we would like 
the privilege of calling him whenever he gets here, if 
the case is still in progress. 
COURT: Ifthe case isn’t closed? 
Mit. Pi wi eli the case isn't closed. 
COURS ver, well. 
Mr. PLATT: With that understanding, Detend 
allt Pests, 
Defendant Rests. 
Whereupon the plaintiff offered the testimony of 
the following witnesses in rebuttal. 
MRS. IDA M. MOATS. Recalled by the plaintiff 
in rebuttal. 
Direct Pxaniinaitone 
(Questions by Mr. COCHRAN): 
Q. Mrs. Moats, how long have you lived in Union 
County? 
A. Twenty 
years, as near as J can remember. 


about twenty-six years, ] think. 26 


Q. Let’s have the answer again? 
A. 26 years, as near as I can remember. 
COURT: You will have to speak loud enough so 
the jury can hear you. 
26 years. 
How far do you live from Summerville? 
A mile and a quarter. 
In which direction ? 
South. 
How long have you lived there? 


> 10 PIS > iO > 


Well, I have lived there about 26 years, be- 
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cause we lived on another farm just a very short time 
until we moved to where we are now. 

Mr. Moats is your second husband? 

Y ea: 

Did you have children b yyour first husband? 
ies. 

If so, what were their names? 

Frank, Mamie and Charley. 

Are they all living? 

No, Charley is dead: 

When were you and Mr. Moats married? 

We were married on the 22nd day of January, 
11 years ago. 

Were there children born to that marriage? 
Two. 

What were their names? 

George and Geraldine. 

Is George—is his name George Albert Moats? 
George Albert Moats. 

How old is he? 

He is past nine. 

That is him sitting right here, is it? 

Ales. 

Geraldine—is she living? 

Geraldine is dead. 


ri 


OFO POO FO PO PON PO PO PIO FO YO 


— 


How old would she have been if living today? 
A. She would have been seven—seven last No- 
vei Dery 
QO. Are those the only children born to the mar- 
riage? 


A. Yes. 
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Q. What persons have composed your family 
previous to the death of Mr. Moats? 

A. You mean my immediate family? 

QO. Your immediate family. 

A. My father, mother, and my two brothers. 

QO. No, I mean who lived with you in your immed- 
iate family? 

A. Well, my two brothers lived with me. They 
don’t live with me now, but they did'after I was mar- 
ried, the first time I left home. They.are not with me 
now. 

Q. And who was living with you for the year prey- 
ious to Mr. Moats’ death? 


And when was he married? 


A. Well not—only just my family. 

Q. And what were their names? 

A. Minnie, Charley and Frank. 

QO. Were any of them married recently? 
Foy a)! aoe 

QO. Which one? 

Pe drank. 

(Ov 

ioe 


He was married last February—yes, last Feb- 


ruary—February, I think—February, I am sure. 

Q. February a yearago. And since that time has 
he been living in the same house with you? 

A. He was living in the same house with me until 
after I removed to La Grande, and I moved to La 
Grande some time in July. I don’t remember just the 


date, and I left La Grande awhile, and I got so home- 


sick to go back—I was so worried 
COURT: When did you go back? 
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A. In August. Then I moved in one house, and 
Frank in the other. 

‘O. That was July of what year? 

ee LON. 

COURT: Whatyeardid you say it was? 

A. 1911, just last year. 

©. What is the fact as to whether or not Mr. 
Moats was sort of a home man, as to whether he lived 
at home, and was inclined to stay at home when not 
away on business, or otherwise? 

A. Hewasa home man. He was always at home 
unless business called him away. 

QO. And what was the character of his and your 
associates? 

A. Well, they were good. 

QO. Now, coming to town upon your shopping 
business, what is the fact as to whether you went 
alone, or whether Mr. Moats would always go with 
you? 

A. We were very seldom separated. We were al- 
ways together. Mr .Moats always went with me, 
nearly, to town. I very seldom went alone, unless 
just to Summerville, but to La Grande he always 
went. 

Q. Do you remember of an event of your being in 
La Grande upon the occasion of seeing Doctor Mo- 
litor? 

pee es 

Q. Do you remember about when that was? 

A i dont just remenver*me datebut it.awas ih 
the spring. I went to see him to consult myself, and 
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Mr. Moats was with me at the time. 

Q. State whether or not Mr. Moats went to see 
Dr. Molitor to consult him for himself? 

A. Ido not know—not when I was with him, he 
didn’t. . 

Q. State whether or not he did when you were 
with him? 

A. He didn’t that day I was with him. He went 
with me because I hadn’t been very well. I was just 
getting over a severe illness, and he went with me, 
and my talk was with Dr. Molitor myself. 

QO. What, if any, conversation did he have wtih 
him? 

A. The only thing I remember was Doctor Molit- 
or said something about his stomach being out of or- 
der, and he said, “TI will telll you Mr. Moats, I very 
often myself miss a meal.” And he says, “I think it 
does one good to miss a meal.” I wasn’t paying much 
attention, and they didn’t have much conversation, 
because there was other patients waiting, and I didn’t 
want to keep them waiting. We left very shortly aft- 
erwards. 

©. You may state whether or not that was the 
only time Mr. Moats saw Dr. Molitor in your pres- 
ence, 

A. No. One other time, about three years before 
that he went to see Dr. Molitor, and he wasn't to say 
sick, anything of that kind, but a kind of a pain across 
his back, and the doctor just gave him a very small 
prescription for that. He said it didn’t amount to any- 
thing at all. 
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Q. Did you hear some testimony by a gentleman 
by the name of C. H. Upton yesterday? 

es, MM dutel 

O Are youacquamted with Dr. Upten? 

me, lam: 

Q. You may state whether or not Mr. Moats, to- 
gether with yourself, called on Dr. Upton? 

Eo. Wes. 

QO. Do you know when it was? 

A. It was—well, the very day that I went to con- 
sult Dr. Molitor about myself ,we came directly from 
his office. We had heard that Dr. Upton was an eye 
specialist, and Mr. Moats had been having trouble 
with one of his eyes for about a week or two, and we 
came directly from Dr. Molitor’s office to Dr. Up- 


ton’s. That was the only time—the first trip and the 


last. 

Q. What was the trouble with his eye? 

A. Justaswelling underneath here. It didn’t pain 
him, but he was anxious to find out what it was. I 
was present when the doctor examined his eye. 

Q. What did the doctor do? 

A. Well, he injected cocaine, I presume. Iam not 
used to medical words, but presume it was cocaine. 
Something to ease the pain; something that wouldn’t 
hurt him when he examined his eye—I judge cocaine. 
Just as soon as the medicine had time to take effect, 
he took a small instrument and he says, “Mrs. Moats, 
if you can stand it, come up here and notice what Iam 
going to do.” I says, “Yes, I can.” I went up direct- 
lv where I could see, and he took his lid up, and he 
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says, “Would you believe that was in there,” and I 
says “No.” He says, “There was a boy here yester- 
day. J] took one off just like it,” he says, item 
amount to anything at all. I will take it off in a very 
few minutes.” So he took an instrument after the 
medicine had time to take effect, he got another in- 
strument, and he says, “Can you stand to see me take 
that off?" And I says, “Yes, I can stand to secu 
he can stand it being taken off.” He says, “It won’t 
pain a particle.” I walked up and saw him take it 
off and put it in a piece of paper. And he says, “Mr. 
Moats, I don’t think you will be bothered with that 
again”. He gave him a small vial of iodine, and he 
says, “Put it on the eye, whether it bothers or not, 
it won't hurt anyway.” My husband put on one ap- 
plication that I remember, and the bottle stood on the 
dresser, I don't know how long. Nobody used any 
more. 

QO. What difficulty did it cause him? 

A. Didn’t cause him any. Just a small place be- 
low his eye. Didn’t cause him any difficulty. 

Q. Did the affection return any more? 

A) Nomaever bothered him any amiere: 

Q. State to the jury whether or not your husband 
there at the time consulted Dr. Upton for nervous- 
ness or sleeplessness? 

A. There wasn’t a thing mentioned about sleep- 
lessness, about my husband's condition. The only 
thing that he done was taking that little lump, as he 
called it, off of his eye, and giving him this iodine, and 
he never examined him or spoke of nervousness— 
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nothing else mentioned but that. 

Q. Tell the jury whether or not there was a dis- 
cussion had on insurance? 

A. There wasn't such a thing as insurance men- 
tioned—not a thing of insurance mentioned. We did 
talk on eye subjects—his eye. 

©. State whether or not you inquired of Dr. Up- 
ton whether or not your husband was an insurable 
risk? 

A. No, I didn’t. I had no desire to ask any such 
a question. I never thought of it. There wasn’t a 
thing about insurance mentioned while we was in the 
office. There was other patients waiting and we 
didn’t want to keep them detained. There wasn’t a 
thing even mentioned while we were in there. It was 
simply a consulting about his eye, and that was all 
there was to it. 

‘QO. What has been the manner of life of your hus- 
band—what was his business? 

A. Well, he was a merchant at one time. We had 
amar hented out. Mewas aimerchant at onetime. 

oO Where? 

A. Summerville. 

‘Q. When did he dispose of that business? 

A. It has been about, as near as I can remember, 
it has been about nine years ago. 

QO. Where did you go then? 

Aa iaeht back to the lan 

Q. And what has been his business continuously 
since that time? 

A. Farming. 
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QO. Did he engage in the farm work himself? 

A. All the time, and managed all the tinier 
managed the farm all the time, and engaged in the 
work part of the time. 

Q. State whether or not he did any during the 
month of March, 1911? 

iy itera. 

©. What time did he arise in the morning? 

A. Well, he was a pretty early riser. He general- 
ly got up at five o’clock—sometimes at half past four. 
He always was out at work early, and if he would 
come back and I didn’t have breakfast quite ready, he 
would always assist me about the breakfast. 

©. And he would engage in the—personally in the 
manual labor incident to the farm, would he? 

7 ies) yes. 

Q. You may state whether or not there was any- 
thing of a peculiar nature in his conduct, noticed by 
you, or observed by you previous to March 16, 1911. 

A. None whatever. I never noticed anything pe- 
culiar, and I was with him constantly. Nothing at all 
that I could notice, anything strange at all about him. 
He was just as natural to me as he ever was. I never 
noticed anything. 

©. State whether or not he became at any Wime 
unduly excited from any cause? 

A. No, he never. 

Q. Did you have church services down there at 
Summerville about that time? 


A. Yes, occasionally, just Sunday was all—same 


as any other town would have. 
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©. Had you had any revival services earlier than 


A. That was in February. 

Q. What church was your husband a member of? 

A. Methodist. 

‘QO. And was he one of the officers of the church? 

A. Yes, sir, he was sttperintendent of the Sunday 
school. 

QO. What is the fact as to whether or not your 
husband was a consistent, earnest worker there in the 
church? 

A. Yes, not any more than he was about anything 
else. Everything that he undertook to do, he general- 
ly done in earnest, because there wasn’t anything half 


way about my husband. 


©. What was his manner of life and habits? 

A. ‘They were good—his habits were all good. 

Q. Did he use intoxicating liquors? 

&, No, sir. 

QO. Tobacco in any form? 

Eee NO,Sir. 

©. What was his habit as to being tidy and po- 
lite? 


A. Well, he was very proud of his personal ap- 
pearance, and he was always polite—always. 

Q. You may state whether or not you attended 
church with your husband? 

A Dadi 

Q. Did the rest of the family attend church with 
him? 


A. Yes. 
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Q. Were you in position, and were you able to 
see your husband's conduct during all the time he 
was there at church? 

A. Isung in the choir right where I had a view of 
my husband and the whole congregation, and espe- 
cially him, for he never took a back seat. 

©. You may state whether or not there was any 
peculiarity about your husband, anything that would 
indicate undue excitement? 

A. Wever. 

Q. After—say, during the month of March, 1911 
—did you go to La Grande on or about the 16th of 
March? 

Mes, 

How did you go to La Grande? 

We went in a buggy. 

And what kind of a team did you have? 


> 10 P10 > 


Well, we had a workhorse and another one, 
when the roads were bad. 

Q. You had an ordinary work team? 

A. ~ Wes: 

©. Was that team a team that youmkept upaad 
ted, on weresthey just 


A. No, sir, they had been running out in the straw. 
QO. What were the condition of the roads, if you 

remember 

In places they were very bad. 

You say bad. In what way bad? 

They were muddy and hard pulling. 

What time did you start to La Grande? 

It was between eight and nine o’clock, because 


> 10 P10 > 
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I remember I remarked to my daughter—we never 
I remarked to my daughter: “Ma- 


got up very early 
fde,mme are Settime@ am awitlly late stant to La 
Grande.” 

©. In driving to La Grande, state whether you 
went fast, slow or in the usual way consistent with 
the roads and the kind of a team you had? 

A. No, we went rather too slow, because I remem- 
ber I got so awfully tired. I remarked to my hus- 
band, “It seems like it takes us so long to get there to- 
day. tHe says, I domtidare to drive tast, Ida, for 
we have just taken the team off the straw, and the 
roads are bad, and they can’t travel good.” 

QO. What time did you arrive in La Grande? 

A. Must have been between ten and eleven o’clock 
when we got there, because it wasn’t very long before 
lunch time. 

QO. Upon arriving at La Grande, what did you do? 

A. I think the first thing after we left the team at 
a livery stable, we went to N. K. West’s. 

‘QO. What business is he in there ?. 

A. Dry Goods store. 

Q. How long did you stay, or for what purpose 
didheureo there? 

A. It took us some little time, for I wanted to get 
my daughter a pair of shoes, and I had tc be careful 
theskindsl selected. 

©, State whether or not your husband was with 
you constantly from the time you arrived at La 
Grande, up to the time of buying the shoes? 

A. He was right there, for he selected the shoes 
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himself. 
©. Where did you and he go from there? 
A. Went over to Mr. Miller’s office—the real es- 


tate man. 
QO. Who was he? 
AX. Mienerestate man there. 
Q. An old acquaintance of yours? 
Ay Yes. 
Q. For what purpose did you go there? 
A. Well, he went up there to see if Mr. Lewis’ of- 


fice was by there. 

Q: Thats Mr H. P. Lewis? 

ees. 

Q. And for what purpose did you go to see Mr. 
H. P. Lewis? 

A. Well, he wanted to consult him about life in- 
surance. 

Q. Did you see Mr. Lewis there? 

A. No, Mr. Miller said that he was at home. He 
lived up in Old Town then, and he was at home. We 
would have to wait. If we waited awhile, perhaps he 
would come down. 

QO. Were you informed as to when you could see 
him? Or what was done in the way of facilitating 
your seeing Mr. Lewis? 

A. Well, we waited awhile until I commenced get- 
ting tired. My husband says, “Got a phone?” he says, 
yes, so we phoned him. He said then that he would 
be down after dinner—it was so near dinner time he 
would be down after dinner. 

QO. What was done then? 
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A. We went from there to the restaurant and got 
our dinner. 

QO. What restaurant did you go to? 

pee lhe Palace 

QO. After dinner who did you see first? 

A. After dinner we went back up to the office, 
and Mr. Lewis—Mr. Miller wasn’t there yet. He 
hadn't come back from dinner. We waited awhile 
Mimtit he came, Wentheseot in there, Mr Lewis 
hadn't called yet. He says, “Wait a minute and I will 
phone again.” So he phoned, and Mr. Lewis was on 
his way, so we waited until Mr. Lewis came. 

‘QO. And did you—were you present while your 
husband and Mr. Lewis were talking? 

A. IJ was in the room with them. 

QO. What was done there? 

A. Well, he just simply read about the policies. 

Q. Did your husband sign the application at that 
time? 

A. Not then, no. 

Q. What did hedo? 

A. Well, he just talked over the matter with him, 
and Mr. Lewis told him that he ought—that he would 
like to have him take out a policy with him. 

Q. Iam not asking what was said, but what did 
you do? Did you go anywhere? 

A. We went from there down to another insur- 
ance company. 

Q. What was his name? 

A. Logan—Ray Logan. 
©. And what did you do after that? 


ow 
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A. Well, my husband talked with him a few min- 
utes, and he came right out and went right back to the 
place where Mr. Lewis was again. 

‘Q. What was done then? 

A. Then him and Mr. Leiws made out a contract, 
and took out a policy. 

QO. Where did your husband go then? 

A. Shall I tell what he said to me? I couldn’t go 
with him. 

©. don’t care for it. I doubt ti it is materiaigaem 
the other side cares, they can have it. 

A. He went from there to the examining physi- 
cian’s office. 

What was his name? 

Dr. Underwood. 

Did you go along? 

No. 

What arrangement did you have with your 


OPO PO 


husband as to where he would meet you? 

A. He says, “If you have any shopping to do,” he 
says, “you go and do it, while I go to the examining 
physician’s office. Be sure and let me know where I 
can find you.” I told him to go to Miss Wellman’s 
department store, and I would be there. 

Q. Where is Miss Wellman’s store from Dr. Un- 
derwood’s office? 

A. Almost directly across the street. I went 
tlvene: 

‘Q. Did you go along with your husband any dis- 
tance, or drive to Dr. Underwood’s ? 


A. I walked down to the corner just a few doors 
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from where he had to go, then went on down to Miss 
Wellman’s, and Mr. Lewis was with him at the time. 

Q. Can you tell the jury whether or not your hus- 
band came directly over to where you were when he 
got through with Dr. Underwood? 

Mm Yes ie canewieross the street, right directly 
across the street and came right in to Miss Wellman’s 
where I was at. 

Q. What did you do then 

A. Well, I just—you mean what [—— 

©. You and him together. What did you do? 
Where did you go? 

A. I went from there to Mr. West’s again. I had 
soine more shopping to do, and he went with me to 
Mr. West's. 

©. And following that, where did you go? 

A. Ithink IT went and got ice cream. My husband 
lomed icecream, and | thimikWenwent aid eoticecream. 

Oo Aiter that 

A. I think we went down and got our team to go 
home, because my husband says, “we have to drive 
so slowly, we have to get an early start.” He says, 
“T can’t put the team through, the roads are so bad.” 

OO Wid you see Dr. Loughlin on that day? 

mE. No. 

Wire RATT: ObjectedMomi your Honor please, 
on the ground that the proof of loss which this bene- 
ficiary has made to this company shows that Doctor 
Loughlin was consulted on this same date by deceas- 
ed, and this is an attempt to contradict their own ad- 
mission. 53 Oregon and other cases hold that you 
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cannot combat your own sworn admissions to a life 
insurance company. 

COURT: Did Mrs. Moats swear to that? 

Mr. PLATT: In her proof of loss as beneficiary. 

COURT: Are they sworn to by her? 

Mr. PLATT: Not sworn to by her, but sworn to 
and advanced primarily as a basis for recovery, and 
these proofs of loss show that Dr. Loughlin was con- 
sulted by Mr. Moats on the 16th day of March, 1911, 
for sleeplessness and nervousness. 

Mr. COCHRAN: In this case here, each of these 
statements are independent, and the doctor has fixed 
March 16th as the date when he examined Mr. Moats, 
before the issuance of the policy. Now, we are at- 
tempting to show, and will show, that the doctor saw 
him after the policies—after the examination. 

GOT: Letimeseethat. 

Mr. PLATT: If your Honor pleases, this witness 
having adopted this proof of loss as her presentation 
of this case, having solemnly admitted that, she can- 
not dispute that now. It might be prima facie as to 
some other witness, but not as to her; and further- 
more, they were admitted in evidence here. 

COURT: Well, I haven't time to examine this 
question, but my impressions are that since this proof 
of death was made after the death, and as a basis of a 
claim under the policy, that the parties are not estop- 
ped from a statement to show that they were mis- 
taken. If itis true they were mistaken. That would 
be my impression about it, because it isn’t a matter 
upon which the company issued a policy. They 
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didn’t base their action upon that. Of course, if she 
has made statements in here that contradict the tes- 
timony given on the stand, it will be for the jury to 
determine which is probably true, but I think she has 
a right to explain how her statements came to be 
made, if there is such a statement here, and I shall ad- 
mit the testimony. 

MiePLATT: Sawemmeeception. 

COURT: The exception is allowed. 

‘Q. When did you see Dr. Loughlin? 

A. Inever saw Dr. Loughlin until after that day. 

©. And just when was it, please? 

A. Well, it was one-day some time after that. I 
don't just remember how long, but it was the same 
time that my husband—that I was with him—went to 
see him up at his office. 

COURT: About how many days? 

A. Well, I couldn't jusmemmmerated them, but it 
was some time after that, for we did not go back to 
La Grande for several days after that. 

COURT: You know when he was taken to Port- 
Fund ¢ 

fe hat was 

COURT: The 21st of Maren 

A. Yes. Yes. Well, we saw Dr. Loughlin—was 


it that morning? It seems to me it was that morning 
he saw Dr. Loughlin. 

@ Whe morning, theevenigomwhicivlie went to 
Portland? 

eeeetes, Dr. Lonehlin wenete Portland with him 


that night. 
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Q. Tell the jury about your husband's ability to 
sleep. 

A. I hadn’t heard any complaint about his sleep- 
ing, as I know he was a good sleeper. He was a much 
better sleeper than I was, for anything that would 
wake me up, generally he would sleep sound through, 
and I never heard him complain very much of sleep- 
lessness until after he went down to the sanitarium. 

QO. Did you go to Portland with him the first 
hime 2 

A. "No, no, IT never went the first time. 

QO. Now, did you go down the second time? 

A. No, no, I didn’t go down th esecond time. 


©. Tell the jury about—tell the jury whether or 
not you went down to Portland with your husband 


about the 10th of April, at the time when Dr. Tam- 
iesie said he was on the train? 
A. No, I wasn’t with him. 


QO. Who went with him? 
A. Frank and his-wite. 
©. That is your son? 

A Mes: 

Q. And your son’s wife? 
A. Wife, yes. 

QO. 


Are you acquainted with G. W. Zimmerman, 
an osteopath? 

A. Inever met him but one time. 

QO. When was that? 

A. That was the time—I don’t remember the date 
of that, but it was one time I was up there with him— 
with my husband. 
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Q. State whether or not it was after the time your 
husband was examined by Dr. Underwood for life in- 
surance. 

e We wasnt exammed by Dr. Zimmerman for 
life instirance. 

©. No, I said after the time he was examined by 
Dr. Underwood for life insurance. 

A. Oh, well, it was some time aiter that 


some 
timevaiter that. 

‘OQ. Were you present at the time he was examin- 
ear 

A. J Was. 

© Tell the jury whether or not Dr. Zimmerman 
had him take off his shirts and disclose his naked 
back? 

A. No, the only thing he requested him to do was 
to remove his coat and vest, and his top shirt—that 
was all. 

‘QO. What did the doctor do with him 

A. He just simply put him on the table, and rub- 
bed his back a little bit. 

QO. What complaint, if any did your husband 
maker 

A. Henever made any complaint. 

©. State whether or not he complained of the 
muscles of the neck hurting him ? 

A. He never complained at all—never complained 
of anything. 

QO. What was his conduct, as to whether or not he 
was restless? 

A. He wasn’t restless on the table. He laid per- 
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fectly quiet. 

Q. How long was the doctor examining him? 

A. He couldn't have been at the office more man 
half an hour, because it was almost five o’clock—get- 
ting late, almost supper time. He wasn’t but ayes 
minutes. I didn’t think he made much of an examina- 
tion at all, and I was present all the time. 

Q. What was the doctor doing mostly? 

A. He was talking on a conversation that wasn’t 
my husband by any means. = 

QO. Talking about his other business, about how 
busy he was? 

A. Talking about other patients that he had. 

©. Now, have you seen your husband’s back, that 
is, his naked back, during—at or about that time? 

mee Yes. 

Q. Tell the jury whether or not the muscles of his 
entire back were contracted in any way? 

A. I didn’t see anything wrong with his back— 
not anything. He was simply perfect—nothing wrong 
with his back. He never complained of anything be- 
ing wrong with his back. 

Q. State whether or not he told Dr. Zimmerman 
that he was very nervous and could not sleep? 

A. #ile never told Dr. Zimimermam very muchas 
anything. Very few words were said between them, 
and I asked the doctor myself what they treated on, 
and he said mostly they treated on the back, and he 
commenced to explain about the nerves of the back, 
how they would do, and I didn’t know anything about 
osteopathic work myself, but it didn’t interest me 
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very much, and I didn’t say very much about it, and 
my husband didn't. 

QO. State whether or not Dr. Zimmerman said to 
your husband that his condition was a condition of 
growth lasting over a very considerable time. 

A. There wasn’t such a thing as growth mention- 
ed—not a thing. He never mentioned about a growth. 
He simply told him that if he would let him treat him, 
he would make a well man of him. 

QO. State whether or not your husband had any 
anxious expression on his face? 

A. I never noticed any—nothing more than he 
usually had—that day. 

‘OQ. State whether or not he was any different that 
day from what he had been previously. 

A. Hehadn't been any different that day to what 
he had been. 

QO. What was his condition previously, as to being 
normal? 

A. Well, he was more of a quiet type than I was. 
I was more nervous than he was. I never noticed any- 
thing nervous. 

©. State whether or not he told Dr. Zimmerman 
that he was worried. 

Poemeige ever in my presemac: 

QO. State whether or not your husband’s business 
affairs in any respect caused him worry? 

A. He never had anything to cause him worry 
that I ever knew, any more than any other farmer 
had. He was a good manager, and always knew how 


fo Miawage everything. HeSwas a man that never 
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worried much about anything. 

Q. Tell the jury what about that warning that Dr. 
Zimmerman gave as there only going to be two end- 
ings of your husband, insanity or death. 

A. Inever heard anything about insanity or death 
mentioned in my presence, and I was with him all the 
time. He never mentioned such a thing to my hus- 
band. He only told him, “If you take treatments of 
me a few times, I will make a well man of you.” That 
is what he said. No such words as death or insanity 


mentioned in my presence. 


Cross Examination. 

(Otmestions by Mr. PLATT): 

QO. Mrs. Moats, what did you and your husband 
go to Dr. Zimmerman’s office for? 

A. My husband went to see just what osteopathic 
work would do. 

‘QO. Do for what? 

A. He never had attended an osteopath’s work, 
and he just wanted to see what their treatment was. 

Q. Do for what? 

A. Well, for anything. 

©. Yo just went there out of idle curiosity 
that it? 

A. More than anything else. There really was 
nothing the matter with the man at the time. 

QO. Now, you say your husband had never suffer- 
ed from sleeplessness 


A. Not to amount to anything at all, no, sir. 


vs. Ida M. Moats, Guardian 405 


QO. What did he go to the Waverly Sanitarium 
for? 

A. Well, he just simply went on Dr. Loughlin’s 
orders is all. Dr. Loughlin just kind of persuaded him 
to go. He didn’t go on my words, or his own. 

Q. He didn't think it was necessary, but Dr. 
Loughlin urged him to go? 

A. No, my husband didn’t really think it was nec- 
essary, and I didn't think it was at the time. 

QO. What did he consult Dr. Loughlin for? 

A. Well, he said that his stomach was slightly de- 
ranged, and Dr. Loughlin said so himself, and he 


33 


says, “I will give you something.” He says,—this 
was after his life was insured that we went to see Dr. 
Loughlin at all. He says, “I will give you something.” 
He never even examined him. He says, “I will give 
you a little bottle of medicine I think will straighten 
you out all right, and that will help your stomach and 
will digest your food.” 

‘©. So he went down to the Mountain View Sani- 
tarium, an institution for nervous and mental diseases, 
for an ailment of the stomach, did he ? 

Well he went down there to be treated. 

For his stomach? 

Well, I presume his stomach was included in it. 
What else did he go for beside his stomach? 

I never asked him. 


O>FOPrO> 


Now, as I understand you, you wish the jury 
to understand that you and your husband did not 
consult Dr. Molitor on the third day of March, 1911, 


for nervousness and sleeplessness from which your 
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husband was suffering? 

A. No, sir. No, sir, we never. 

©. And you also wish the jury to understand that 
you and your husband did not consult Dr. Molitor on 
the 14th day of March, 1911, for nervousness and 
sleeplessness from which your husband was suffer- 
ing? 

A. No, sir, we never. 

©. You also wish the jury to understand that you 
and your husband did not consult Dr. Upton upon the 
day that you fixed in the middle of March, prior to 
the life insurance incident? 
No, sir. 
For nervousness and sleeplessness? 
No, sir, we never. 


1 


iO PO > 


And you also wish the jury to understand that 
you and your husband did not consult Dr. Loughlin 
on the morning of the 16th of March, 1911, for nerv- 
ousness and sleeplessness? 

A. No, sir. 

Q. From which your husband was suffering? 

A. No, sir, we never. 

Q. And you also wish the jury to understand that 
you and your husband did not consult Dr. Zimmer- 
man on the 18th of March, for nervousness and sleep- 
lessness from which your husband was suffering? 

A. No, sir, we never. 

Mr, PLAT: Thatasrall: 

Witness excused. 

WILLIAM R. CHATTIN, a witness called on be- 
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half of the plaintiff in rebuttal, being first duly sworn, 
testified as follows: 
Wirecer ! Xaiiination. 
(Questions by Mr. COCHRAN): 
Where do you live? 


[ live at Summerville. 
How long have you lived at Summerville? 


> > 


Well, with the exception of a few years of ab- 
sence, in the meantime, I have lived there 40 years. 
QO. What has been your business during the past 
ten or fifteen years, or at least while you were active? 
A. In my most active life I was a brick-layer, and 
since retiring from that, I have been cutting meat in 


had a small business. 


a small meat shop 
‘QO. Are you in business with anybody? 

A. No, not connected—only as a helper. 

For whom? 

For my boys, or my boy. 

Your son Willie Chattin. Did you know 


O>O>r 


George Scott Moats in his life time? 

A. Yes, sir. 

O. How intimately were you acquainted with 
him? 

A. Quite intimately acquainted. 

iO} Describe tomiiew jiry lis sappeatamee as to 
whether or not he complained of any ailment, or look- 
ed as though he was ill, or nervous, or weak? 

A. He was a very stout looking man, and was 
gentlemanly in his conduct, and upright in every re- 
spect, as far as J could see or learn in regard to him. 
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‘QO. Did he hold any position in the Sunday school 


tivere ? 
A. He was superintendent of the Sunday school. 
Q. Were you present at the Sunday school? 
A. Mesa. 
QO. What office did you hold? 
A. Why—while he was superintendent the last— 


in the last year I had no office except treasurersamd 
teacher. 

Q. Do you know where George Moats was on the 
12thtoteViarch, 1911? 

Pemeelenwas at Sunday school. 

QO. What day was that—what day of the week was 
that? 

A. It was on Sunday. 

Q. Did you notice anything about him that day 
peculiar in any respect? 

A. No, he was all right. 

Q. Are you acquainted with his general reputa- 
tion in the community where he resided for being an 
honest, upright man? 

Jen lit IS fexereye 

OQ. Vellime whether you are acquainted or now 

A. How is that? 

Q. Tell me whether you are acquainted with it or 


A. Iam acquainted, yes. 
Q. Tell the jury what it is—good or bad? 

A. His reputation, his character and all was good 
in the community in which he and I lived. 


QO. Do you know the distance between Summer- 
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ville and La Grande? State if you know? 

Pee About 17 niles 

@P Are you familiar with the condition of the 
roads during the month of March of each year, and 
particularly last year, irom Summerville to La 
Grande? 


A. Well, the roads are bad. 

Q. In what way are they bad? 

A. They are muddy and—muddy. 

OQ. Describe them—are they slick? 

A. Well, in some places they are slick and some 
places 


©.” Have you trageilediirom Summerville to La 
Grande in the month of March, since you have been in 
Union County these 43 years 

A. Oh, I suppose—I couldn’t say particularly 
whether I ever in the month of March, but I suppose 
I have been every month of the year all right. 

©. What experience have you had in handling 
horses, and especially work teams that have just been 
brought up out of the field where they have been 
running on straw during the winter? 


A. Well, they 


©. Have you been with them more or less? 

A. Have to be favored more or less. 

©. Tell the jury how long in your opinion, one 
travelling in the usual course over those muddy roads 


bad roads, during the month of March, about how 
long it would take to drive to La Grande from Mrs. 
Moats’ place through? 

A. Well, it would take about—well, I would say 
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something more than two hours anyway. 

QO. Well, how many miles an hour do you think 
would be usual 

A. Ordinarily a person drives about ten miles an 
hour, but when the roads are muddy, I think six miles 
would be a fair drive for horses that were taken up 


and, considering driving the horses. 


Cross Examination. 
(Otestions by Mr. PLATT): 

‘Q. When the farmers come to town to shop, they 
make a pretty early start, do they not, Mr. Chattin, 
as a rule? 

Mr, COCHRAN: Objected to as immatemalgama 
not cross examination. 

A. Idon’t know 

COURT: I think itis competent. You “ashe 
about the length of time it would take to drive. 

Mr. COCHRAN: This refers to the time iii 
Stamnede 

eee tliey start, 

Witness excused. 

JOHN BH. NEWBILL. Called by the plaintiiisim 
rebuttal, being first duly sworn, testified as follows: 


Direct Examination. 
(Otestions ba Mr. COCHRAN): 
What is your full name, please? 
John H. Newbill. 
Where do you live, Mr. Newbill? 


Summerville. 


O>OPeo 


How long have you lived there? 
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A. Between seven and eight years. 

QO. Were you acquainted with George Scott Moats 
in his lifetime? 

A. Iwas. 

QO. How intimately had you known him? 

A. Well, we were—we were particular friends. 

‘O. Had you seen him very often during the month 
of March and the month of February, 1911? 

im. Yes, Sir. 

OP State whetliereer not you attended church 
there in Summerville at the same time he was there? 

fe Leduc: 

©. Tell the jury whether or not you noticed any- 
thing about him of a peculiar or uncommon nature or 
character in his conduct—or character? 

A. Inoticed nothing wrong about the man at all. 

QO. Are you acquainted with his general reputation 
in that community as to being an honest and upright 
Mian ? 

mm. aim. 

©. Tell the jury what it is—good or bad. 

A. His reputation was good—no man could deny 
his honesty. 

Q. State to the jury whether or not you know 
what the condition of the roads are from Summer- 
ville to La Grande in the springtime, more especially 
in the month of March? 

Well, the roads are never good. 

In what condition are they? 

Muddy. 

Have you handled horses much, particularly 


iS PiO> 
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the working class—work horses? 

A. Ihave, yes, quite a bit. 

QO. Have you ever traveled that road during the 
time when the roads were muddy? 

A. No, I never, not when the roads were very 
muddy. I never did. 

OQ. Have you ever travelled any distance in that 
valley when the roads were muddy? 

Pee Ore never. 

Q. Would you be able to state about how long it 
would take to drive from Summerville to La Grande, 
or from Mrs. Moats’ place to La Grande, with a work 
team, on those muddy roads? 

A. I know how long it takes me to drive a work 
team down there when it isn’t muddy—it takes me 
three hours. 

Cross Examination. 
(@mestions by Mr. PLAST): 

Q. You had a pretty lively revival out there in 
February, 1911, did you not? 

A. Well, we did, yes. We had a very nice meet- 
ing. 

Q. Two evangelists there by the name of Ruth and 
Eliot? 

A. Well, not both at the same time, no. They 
were both there, though, that winter and spring. 

‘QO. How often did those meetings, during the time 
that revival was in progress, take place—every night? 

A. During the revival, yes, sir, they were every 


night. 
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©. And how long did they continue, how many 
weeks ? 

A. lIamnot able to say. 

@> Two or threeswecks: 

Bee) Somethiie likemiicee weeks, mayle four, | 
wouldn't say positive. 

QO. And how many meetings every night? 

A. How many meetings every night? One. 

QO. Well, would they pull off an extra meeting 
afterwards, that always goes with a revival? 

i What is commedsonemecting. 

©. But they had the first main meeting, and then 
the aftermeeting, as is the custom? 

A. Usually. Not every night. 

QO. Now, Mr. Moats was very much interested in 
that revival, was he not? 

A. Mr. Moats was interested in Christian work, 
and to be sure to be interested in a revival. 

©. And he was there every night during that 
whole three or four weeks, was he not? 

A. Well, Iam not able to say as to that. 

QO. Well, that is your best recollection, is it not? 

A. Well, I know he was awful attentive to church, 
but I won’t say whether he was there every night or 
not. 

> Well, he wes there at practically every one of 
those night meetings during those four weeks, was 
he not? 

Mr. COCHRAN: It seems to me, that that ques- 
tion has been sufficiently answered, your Honor. 

©. Be frank with us, now, Mr. Newbill. Don't— 
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A. Well, there isn’t any use to guess at anything. 

QO. Iam asking for your best recollection. Wasn’t 
he there at practically every one of those meetings? 

A. It seems to me like there was a meeting along 
towards the last that he wasn't there, but I wouldn’t 
say positively. The first meeting, though, he was 
tivene: 

©. And he was there when the meeting begun, and 
he stayed until it ended—the second meeting each 
evening, did he not? 

(memes, sir. 

Q. And he took an active part in working among 
those who were the object of solicitude there, did he 
not? 

eee te did. 

‘(Q. And did you ever hear him make a claim of be- 
ing sanctified? 

ee iehave. 

Q. How often during those four weeks’ meetings? 

A. I believe twice. 

QO. Now, what did that consist of, when he claim- 
ed to be sanctified? What did he do and say? 

A. Well, he didn't have a great lot to say about it. 
He believed he was saved and sanctified. 

QO. Well, was that accompanied by an oral state- 
ment—an exclamation to that effect, in the presence 
Of the meetin: 

. Y eSciue 

QO. To what extent? What would he say? Did 
he stand up in his place and deliver a little—a few re- 
marks on the subject? 
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A. A few remarks, yes. He would rise and say a 
few remarks. 

©. He was rather an interesting speaker on relig- 
ious subjects, was he not? 

ey Well, wes, 

©. And expounded the Bible with fluency and 
with interest ? 

A. Yes, he took a great interest in the Bible. 

©. Now, were there any day mectings besides 
those night meetings. 
Yes, sir. 
Were you at any of those? 
I think two or three. 
Was Mr. Moats present? 


> PO > 


He was one day, but I couldn’t say to any more 
than that. 

On Now, ist it eractevi Newhbill) that durine 
that four weeks of those revivals he gave up practical- 
ly his whole time to that work? 

A. No, I couldn't say as to that. 

QO. Wasn’t he the moving influence that brought 
the revivalists there? 

pee Vell, he helpedayes) ie had influence over 
bringing them. 

QO. Didn't he contribute largely financially to their 
expenses—their being brought over there? 

pee es, Sif. 

QO. He was, in other words, the moving spirit of 
that revival locally, was he not? 

wee eso cir. 


Witness excused. 
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Whereupon proceedings herein were adjourned un- 
til2 P. M. Wednesday, May 29, 1912. 
Pendleton, Oregon, Wednesday, May 29, 1912, 
2 PL. 
D. R. McKENZIE, a witness called by the plaintiff 
in rebuttal, being first duly sworn, testified as fol- 
lows: 
Direct Examination. 
(Questions by Mr. Cochran): 
What are your initials? 
D. R. McKenzie. 
Where do you live? 


In Summerville. 
How long have you lived there? 


> PO PO 


With the absence of three years have been 
there 22 years. I think it was. Been three years 
from the place. 

©. What is your business? 

A. Postmaster. 

Q. Postmaster. And did you ever—do you have 
any other business in connection therewith? 

A. Yes, and general merchandise store. 

Q. Were you acquainted with George Scott Moats 
in his lifetime? 


I was. 


OP G> 


How long have you known him? 
About 11 years, somewhere close to that time. 


Are you acquainted with his general reputa- 


tion in the community where he resided? 
A, aime 
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For honesty and uprightness of life? 

Tam. 

Tell the jury what it is. 

Why, I consider it good. I hadn't heard any 


> PO 


one say anything to the contrary. 


Cross Examination. 
(Otections by Mr, Pies): 

Q. Were you ever present—were you present at 
any of these revival meetings of the month of Feb- 
ruary, 1911? 

I was. 
In your town? 


lL was. 


OrO> 


How frequently were you present? 

Mr. COCHRAN: We object to this line of ques- 
tions as not being cross examination. 

COURT: It is not strietpm@cross examination, He 
didn't ask him anything about that. 

fore PLATT: Wi bearstommmsveeneral reputation. 

COURT: I hardly see how it can affect his gener- 
al reputation for honesty and integrity. 

Mr. PLATT: That interrogatory was limited to 
his general reputation? 

COURT: Yes. 

Q. How often did you come in contact with Mr. 
Moats? 

A. Icouldn’t exactly state how many times, but I 
have 


Q. I mean frequently, or occasionally? 


A. Why, frequently, ves. I have been acquainted 
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with him ever since he came to the country. 

QO. Where would you see him—at your store? 

A. Yes, at my store, and he had run a store at one 
time, and I had been in his store. 

|. Did you ever see him any where else but those 


places? 
A “ieee 
©. VWwitere: 
iatite hone. 
QO. Where else? 
Poe techurch. 
‘QO. How often did you see him at church? 
A. Well, I couldn't stateas many times. It would 


be hard to recall the number of times in eleven years 
I had seen him at church. 

QO. Well, did you see him a good many times 
tere: 

A. Well, a good many, yes. 

©. He was an active church worker, was he? 

A. Yes, I would consider him so. 

Q. Did you see him often at church in February, 
Tore 

fae CS 

OQ. What was the occasion of his being there fre- 
quently? 

A. Well, meetings at that time. 

©. Revival meetings? 

A. I don’t know just what date—what time, do 
your 

©. Pebrian. 191 1). 

mo Febriaiyemo ll, yes. 
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‘Q. There was a revival there run by Mr. Ruth and 
Mr. Eliot—Reverend Ruth and Reverend Eliot. 

A. No, not together, I.don’t think. 

©. That is tle first ome then the other one? 

A. Yes, Ruth run his meeting first, I think. 

QO. How long did those meetings run? 

Mr. COCHRAN: TI object as asking the same ques- 
tion indirectly. 

COURT: T stipposesserean answer. 
Which meeting do you refer to? 
Those revival meetings in February, 1911. 
The ones that Ruth run? 
Both of them? 
I couldn’t say now, how long they was there. 


PIO PO - 


I don’t know. 
Q. The revival was about a month. 
A. Ruth was just there two weeks. 
QO. Now, you saw Mr. Moats at these meetings, 


did you? 
A. Yes, sir. 
‘Q. Did you attend all of them? 
me No, not all. 
©. A good many? 
A. Most of the meetings I was there, yes. 
Q. Now, some of these were day meetings and 


some night meetings? 

A. Idid not attend any day meetings. 

Q. There were some day meetings? 

A. There were. 

Q. Now, did you have any opportunity to observe 
Mr. Moats at these meetings ? 
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e didid: 

Q. Did he participate? 

A. Why he always, as long as—well, for several 
years he has helped in the church work there. 

Q. I am speaking now about these particular 
meetings. Did he participate in these meetings? 

Aue Mes: 

Q. And was he one of the speakers from time to 
time? 

Mr. COCHRAN: Now, your Honor, we object to 
that. 

COURT: I don’t think your cross examination 
should go that far, because he was not asked any- 
thing about that on direct examination. 

Q. Now, with reference to his character, did you 
ever have a talk with him about his Philippine experi- 
enee? 

A. No, not with him. 

Q. Didn’t he tell you something about having 
killed a Moro and it preyed on his mind? 

Mr. COCHRAN: We object to that as not cross 
examination in any respect. 

COURT: I don’t think it 1s material, or prope 
cross examination, unless it goes to his general repu- 
tation as a law-abiding, truthful man. 

Mr. PLATT: Goes to his character with reference 
to his mental attitude. 

COURT: For that purpose I suppose it is com- 
petent. 

Me. "COCHRAN: Savewan exception: 

COUR@: The exceptionmnstaliowed, 
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A. Do you want an answer to that question ? 

Q. (Read as follows). Didn’t he tell you some- 
thing about having killed a Moro, and it preyed on his 
mind? 

A. Not he himselidid not: The evidence came to 
me from other parties. 

QO. Now, at this meeting did he make any exclam- 


ations in your 

Mr. COCHRAN?  Wretpbject to that as not cross 
examination. 

COURT: I don’t think that is proper cross exam- 
ination. You can only ask on cross examination 
about his general reputation for honesty and probity. 

Mr. PLATT: Of course if counsel insists on nar- 
rowing the inquiry to that one qeustion, I am help- 
less. 

COURT: Yes, that is what he did. He only ask- 
ed that on direct examination, and has a Hien, of 
course, to insist that the cross examination shall be 
confined to that subject. 


Re-Direct Examination. 


‘Q. Mr. Moats was a member of the 2nd Oregon, 
wasn't he, when it went over to the Philippines some 
years ago? 

A. Well, I couldn’t say. He had been at the Phil- 
ippines, yes. 

©. Wasn't he a member of—was he in the army 
over there, a soldier? 

A. Yes, he was a soldier. 


Mr. PLATT: In the regular army, I understood 
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him to say. 

Q. There is a question I want to ask, your Honor. 
You were subpoenaed here by the defense, were you 
not? 

Awe I Wass 

Witness excused. 


PLAINT TPN os: 
DEFENS HR sds: 


This was all the evidence introduced upon the trtal 
of this case and at its conclusion the defendant moved 
for a directed verdict in favor of the defendant and 
against the plaintiff in words and figures as follows: 


Mr. MONTGOMERY: If the Court please, we 
desire at this time to move for a directed verdict 


against the plaintiffs, and in favor of the defendant, 
upon the ground, first, that no evidence has been ad- 
duced by the plaintiffs sufficient to support a ver- 
dict in favor of the plaintiffs. And upon the further 
ground that the uncontradicted evidence in the case 
establishes that the insured consulted physicians pri- 
or to March 16, 1911. And upon the further ground 
that it affirmatively appears from the evidence in this 
case that the beneficiary had knowledge of these con- 
sultations. And upon the further ground that the un- 
contradicted evidence in the case shows that the rep- 
resentations which were made were material to the 
risk, and that the application would not have been 
accepted by the defendant company had the truth 
reearding these representations been made known to 


the company. 
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And upon the further ground that the uncontradict- 
ed evidence in the case establishes that the benefici- 
aries accepted these policies after the insured had 
been committed to the sanitarium conducted for men- 
tal and nervous diseases, and that the uncontradicted 
evidence in the case establishes that on the date of his 
confinement to the sanitarium the insured was insane. 

ee ae heck 
OPINION. 

The above motion was argued by counsel for the 
defendant and counsel for the plaintiff respectively 
and after said argument the court denied said motion 
rendering thereon the following opinion in writing: 

COURT: The'@omrmand jury have a function to 
perform in cases of this character, and in all law 
cases, and the Court has no right to invade the prov- 
ince of the jury by directing a verdict unless the facts 
are uncontested—the material facts are uncontested. 
If there is any controversy, any dispute, or any differ- 
ent inferences that may be drawn from them, it is for 
tie jury and wot for the Court. Now, the defense 
here is that Mr. Moats, either untruthfully stated 
facts material to the risk, or he wilfully suppressed 
facts material to the risk, and if he did so, then that 
would void the policy, because this company, as all in- 
surance companies, have a right to require applicants 
to answer the questions which they deem material to 
the risk, and it is necessary for an applicant to answer 
these questions truthfully, and not wilfully suppress 
any fact of which the company inquires. Now, in that 
view, the questions propounded to Mr. Moats, and 
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which it is charged he answered untruthfully are im- 
portant and material questions, and if the answers 
are not substantially true, and were such as influenced 
this company in granting the policy, the untruthful 
answers would be sufficient to void the policy. But 
there is a dispute, I think, in the testimony, as 10 
whether these answers are true or false. Mrs. Moats 
testified, as I remember her testimony, that her hus- 
band did not consult any of these physicians for 
nervousness or any other trouble prior to the date of 
this policy. She says that he did not consult Dr 
Molitor in March, and that he did not call upon and 
consult the other doctors on the morning before this 
policy was issued, and that the consultation with Dr. 
Upton was after the date of the policy. And in ad- 
dition to that, she testified that her husband was, as 
far as she could see, in good health, was not nervous, 
not suffering from sleeplessness, and, in other words, 
her testimony indicated, or tended to show, at least, 
that these answers were true. While she is contra- 
dicted by the doctors—she is contradicted by the 
proofs that were submitted, I do not know that it is 
conclusive upon her, and she had a right to explain it 
if she could, and in that view, it seems to me, that as 
far as the first question here is concerned, thereme 
some evidence to go to the jury upon this disputed 
question as to whether those representations were 
true or false. 

The effect of delivering the policies after Mr. Moats 
was taken to the sanitarium in Portland is a question 
upon which I am not prepared to announce any very 
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definite conclusion at this time. I do not know what 
the-effect of that is, but shall leave that fact to be 
determined in case it becomes necessary to consider 
it. And the motion for the present will be overruled. 

Mi. PLAT Sav camexceptione 

COURT: The ¢#eeption, iseallowed. 

COURT: The jury will understand, of course, 
that in overruling this motion, the Court has not in- 
dicated its views as to any disputed question of fact 
in this case. It is simply holding that in its judg- 
ment, there is some evidence to go to the jury. 

To the above ruling the defendant saved an excep- 
tion which exception was allowed. Thereupon coun- 
selgior the plaintiff areuediro the jury and thereaiter 
the court gave the following instructions. 

INST Ree TLe Ns. 

Gentlemen of the Jury: In March, 1911, the New 
York Life Insurance Company issued two policies on 
the life of one George Scott Moats, each of the policies 
being for $5,000, one in favor of his wife, Ida M. 
Moats, and the other in favor of his child, George A. 
Moats. During the life of the policy the assured died. 
Proofs of death were submitted by Mrs. Moats in 
her own right, and as the guardian of her child. The 
company declined to pay the risk, and hence these 
actions. There are two of them, one brought by Mrs. 
Moats in her own right, and another brought by her 
as guardian of her child. The issuance of the policies 
the payment of the premiums, and the death of Mr. 
Moats within the life of the contracts are admitted or 
clearly shown by the testimony, and these facts make 
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out a prima facie cause an favor of the plaintmagiad 
impose the burden on the defendant to show, by pre- 
ponderance of the testimony, some reason why these 
contracts should not be enforced. This it has attempt- 
ed to do, alleging that the contracts of insurance were 
procured by fraud, and the specific acts of fraud set 
up*in the answer are that Mr. Moats, in answer to 
certain questions propounded to him by the medical 
examiner of the defendant company, gave untrue an- 
swers thereto, and that such answers were in reference 
to and concerning matters material for the company 
to know in order that it might determine whether or 
not it would issue these policies. Now, these questions 
which the defendant alleges Mr. Moats answered un- 
truly are, first, “Hawe you had or suffered trompamy 
of the following diseases: 1. Of the brain or nervous 
system,” and the answer is “No.” “Of the heart or 
lungs?” and the answer is ‘““No’’; of the stomach, liv- 


bd 


er, kidneys or bladder,’ and the answer is “No”; of 
the skin, middle ear or eyes?” and the answer is “No” ; 
have you ever suffered from any disease not mention- 
edeabove’?’ And the answer is “Nothing except 
Grippe and acute dysentaery''; Have you been under 
the care of, or consulted a physician concerning your- 
self for any cause within five years?” And the answer 
is, iOnce thrée years ago.” “If so, for what ailnveme 
naine and address of phyisician?’’ Answer, a pain in 
thewak, Ni Molitor, La Grande.” Atid itas chayeed 
in the answer, and claimed by the company, that these 
statements were untrue—that some of these state- 
ments, as I shall call your attention to particularly, 
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were untrue, and known to be untrue to Mr. Maats, 
at the time he made this application. It is alleged 
that when he said he was not suffering from any dis- 
ease of the brain or nervous system, that he told an 
untruth, and that he knew it was untrue. It is also 
said that when he answered the question, “Have you 
ever suffered from any disease not mentioned above,” 
andhe said “Nothing except la Grippe and actite 
dysentery, that he stated aneuntruth. vgainy ites 
said, that when he answered the question, ““Have vou 
ever been under the care of, or consulted a physician 
concerning yourself for any cause within five years?” 
amashevsaid, “Once three yeaistico,” thatthat wasean 
untruth. And again, it is said that when he answered 
the question, “If so, for what ailment,’ and he said 
it was a pain in the back, that that, in connection with 
the former question, was an untrue statement—-the 
statement to the effect that he had not consulted 
a physician within three years, and that the ailment 
for which he did consult was a pain in the back. Now, 
the insurance company has the right to require appli- 
cants for insurance to answer questions affecting the 
risk, and it is the duty of such an applicant to answer 
such questions truthfully, and if they make false state- 
ments, knowing them to be false, and they are con- 
cerning such matters as are material to the risk, they 
avoid the policy. An insurance company, like every 
other organization, has a right to make contracts up- 
on such terms and conditions as the company see pro- 
per, and it has a right, and the law gives it the right, 


to require the applicants to truthfully answer ques- 
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tions propounded by it in reference to insurance. And 
that is true in this case. And the question to be de- 
termined by you in this case is whether or not Mr. 
Moats, when he said he had never had or suffered 
from brain or nervous diseases, stated the truth, and, 
second, when he said he had not consulted a physi- 
cian for three years, whether that was the truth or 
not. Now, the question as to whether these questions 
are material or not is to be determined by the question 
of whether or not they are such matters as would in- 
fluence the company in their accepting or rejecting 
the risk, and the undisputed testimony in this case 1s 
that these two questions—the first, as to whether Mr. 
Moats had suffered from brain or nervous diseases 
was a material matter; and that, if he was suffering 
from nervous diseases, or if he had been suffering 
from sleeplessness or nervousness, and had so stated 
as he ought to have done, if it was true, the undisputed 
testimony is that the company would not have issued 
these policies. Again, the undisputed testimony 1s, that 
if he had stated in his answers that he had consulted 
a physician for nervousness and sleeplessness a short 
time before the issuance of these policies, that the 
company would not, with that knowledge, have is- 
sued the policies. And this evidence, undisputed as 
it is, shows that these questions are material, and af- 
fect the risk so that it becomes necessary for you to 
determine whether the questions were truthfully an- 
swered or not, and that is a question for you to con- 
sider from all the testimony in this case. 

You will remember that Dr. Molitor testified that 
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some time in March, early in March, 1911, he had 
some conversation with Mr. Moats about his condi- 
tion, and that he returned to the office about the 
14th of the month, and that he had some further con- 
versation with him about it. There is a question here 
whether Dr. Molitor was consulted professionally or 
not, but there is evidence that Mr. Moats was at the 
office at about that time. Then it is again claimed 
by the defendant company, that on the morning be-- 
fore this policy was taken out, Mr. Moats called upon 
Dr. Loughlin and consulted him about sleeplessness 
and nervousness, and said to Dr. Loughlin that he was 
suffering from sleeplessness and nervousness. Now, 
there is a controversy here as to whether that confer- 
ence took place ornot. You heard Dr. Loughlin's tes- 
timony, and heard what he said about it, and you 
heard what Mrs. Moats said about the matter, and it 
is for vou to judge whether that occurred as Dr. 
Louelhiaetestified or not, Ii, aS aumatier of fact, Mr 
Moats did call on Dr. Loughlin on the morning of the 
16th of March and consulted, and said to Dr. Lough- 
lin that he was suffering from sleeplessness and nerv- 
ousness, and consulted the doctor previously about 
that matter, and then on the afternoon of that same 
day, when he applied for this insurance, and was ask- 
ed by the medical examiner of the company, as to 
whether he was suffering from brain or nervous dis- 
eases, and neglected to advise the physician of the 
company that he had been suffering from such trou- 
ble, then it would be such a false representation or 
untrue statement as would void this policy. And, 
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again, if he consulted Dr. Loughlin on the morning 
of the 16th about his nervousness and sleepless con- 
dition, if he was in that condition, and on the after- 
noon, when he applied for this insurance, in answer to 
the questions propounded by the medical examiner, 
as to when he had last consulted a physician, and 
stated that it was three years ago, and neglected™te 
advise the medical examiner, and through the exam- 
iner the company, that he had consulted Dr. Loughlin 
on the morning of the 16th, and a few hours prior 
to the making of this application, that would be a 
false statement, and one which, under the undisputed 
testimony, would void this policy. So that these are 
questions for you to determine from the testimony. 
Now then, I do not understand that consulting a 
physician about some slight ailment or indisposition, 
—failure of an applicant for insurance to state that 
he had consulted a physician about some slight or im- 
material ailment, would be necessarily a fraudulent 
statement within the meaning of this policy, but it 
must be something substantial—something of some 
import or serious character. It is the duty of an ap- 
plicant to be honest, fair, conscientious, state the 
facts as he understands them, so that the company 
may determine for itself whether it will issue the 
policy or not. These are proper questions of fact for 
you to determine from the testimony in the case. 
The plaintiff, as I have said, makes out a prima 
facie case when she produced the policy, showed that 
she had paid the premium, and showed that death of 
the assured within the life of the policy, and the 
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burden is on the defendant to overcome this prima 
facie case by showing that the policy was issued to the 
plaintiff's intestate through fraud and misrepresen- 
tation in the particulars to which I have called your 
attention. You are the exclusive judges of these 
questions. You are the exclusive judges of all ques- 
tions of fact in this case. You have heard the testi- 
mony of the witnesses, and you are the exclusive 
judges of their credibility, and the weight to be given 
to their testimony. And after you have considered 
all the testimony in the case, then you will arrive at 
such a verdict upon the issues as I have stated them 
to you, as you think the evidence warrants. 

Now, it 1s shown here in the testimony that when 
the company refused to pay these policies, that they 
returned, or offered to return, the premium, and the 
evidence was produced here on the trial that they had 
deposited that money with the clerk for the benefit 
of the plaintiff. 

Are there any other matters you would like to in- 
struct the jury in? 

Mrs COCHRAN] Ivdon’t knowof any others: 

Mr. PLATT: Of course, your Honor, in mention- 
ing Dr. Loughlin and Dr. Molitor, you didn’t intend 
temiake from the junyithestestimeny-of Dr. Upton. 

COURT: No. No, nor any other testimony. I[ 
alluded to those two, because they were in my mind. 
In alluding to any testimony, I do not want the jury 
to understand that [ have alluded to all the testimony 
in the case. Nor do I want the jury to understand 
or infer for a moment that they are to consider or find 
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their verdict in accordance with any intimation that 
the court may have made throughout the trial upon 
the question of fact, unless it meets with your approv- 
al. Under the law you are to determine all questions 
of fact, and not the court, and you cannot shirk that 
duty any more than the court can shirk its duty. And 
if, during the trial, any intimation has fallen from the 
court as to its views on any question of fact in the case 
you are to disregard it unless it meets with your ap- 
proval. 

There are two cases, as I said, on trial, and wilt 
therefore be necessary for you to find a verdict in 
each case. Forms have been prepared by counsel, and 
you may use these or similar forms. If you find in 
favor of the plaintiff, it will be necessary for you to 
insert the amount. 

Mr. COCHRAN: If the Court deems it advisable, 
I would like an instruction on expert testimony. 

COURT: Counsel has requested an instruction 
abolmespert testimony. There have been called@amd 
testified before you physicians who have testified as 
experts; that is, they have been permitted or allowed 
to give their opinion—professional opinions, based 
upon certain facts—hypothetical questions. Now, 
the testimony of these experts was intended for the 
purpose of aiding you in arriving at a conclusion in 
this case. You are to give to their testimony what- 
ever weight you think it is entitled to. You are not 
obliged to follow the opinion of any expert unless it 
meets with your approval. They are advisory, and 
their testimony is to be weighed by the jury for 
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whatever you may think it 1s worth. 

The amount of these policies, you will remember is 
$5,000 each. So if you find in favor of the plaintiff 
it will be for $5,000 in each instance. If you find for 
the defendant, it will smiply be a statement to that 
efeet. 

Mr PLAT: Iggcheve excepto the refusal of the 
Court to give defendant's requested instructions one 
to nine inclusive. 

CGURT: ‘he emcepiion iseallowed. 

COURT: There is another matter to which I think 
I should call the jury's attention, in view of the fact 
thaethe state law and@icehederaliaw differ. Un tlie 
Federal Court the verdict must be unanimous, and in 
the state court it is three-quarters, so you will all have 
to agree with any verdict rendered, and when you do, 
you may have your foreman sign it. 

Tm this: relation, 1t 1s Wereby certifred that there 
were at this time in the hands of the court nine writ- 
ten requests for instructions which had been prepared 
and submitted to the court by the defendant, prior to 
the arguments of counsel to the jury, among which ap- 
peared the following: 

“I instruct you as a matter of law that if a man 
makes a representation as of his own knowledge, not 
knowing whether it be true or false and it is in fact 
untrue, he is guilty of fraud, as much as if he knew it 
to be untrue; and if you find from the evidence of this 
case that the insured George Scott Moats did on the 
16th day of March, 1911, represent to the defendant 
in this case that he had never had any disease of the 
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brain or nervous system or that he had not consulted 
a physician within three years from the date of said 
representation except once for a pain in the back, or 
that no other company had ever declined to issue a 
policy upon his life, or either of them, and you fur- 
ther find that the deceased prior to said date had suf- 
fered from any disease of the nervous system or brain 
and further find that he had consulted physicians 
more than once within three years from the date of 
said representation, and had been rejected as an ap- 
plicant for insurance in any other Insurance Company 
and you further find that said representations were 
material to the risk, and further find that said repre- 
sentations were in fact untrue, then your verdict must 
be for the defendant. 

I instruct you as a matter of law that it fully ap- 
pears from the evidence of this case that the defend- 
ant did on the 23rd day of Augwst, 1911, tendemmie 
the plaintiff herein the full amount of premium it had 
received from George Scott Moats, deceased, "mmder 
the purported contract of insurance now being sued 
upon in this case, together with interest thereon from 
the loth day of March, 1911, and I further imeGiiies 
you that it fully appears from the evidence in this case 
that such tender was made within a reasonable time 
after the discovery of the alleged fraud claimed by 
the defendant, and that such tender made by the de- 
fendant company to the plaintiff herein constituted 
in law a complete recession of said contract of insur- 
ance, and if you find from the evidence in this case 
that said contract was procured by fraud then your 
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verdict must be for the defendant. 
To the refusal of the court to give said instructions 
the defendant then and there excepted, which excep- 


tion was allowed. 


The jury thereupon retired to consider their ver- 
dict, and having returned into court with a verdict 
for the plaintiff the defendant thereupon moved the 
court for ten days in which to further move or plead, 
which motion was granted and afterwards and on the 
3ist day of May, 1912, moved the court to reconsider 
its ruling which it had reserved at the time of trial and 
to set aside the verdict, direct the verdict in favor of 
the defendant and enter a judgment notwithstanding 
verdict, of which motion the following is in words, 
letters, and figures a copy, to-wit :— 


“In the District Court of the United States for the 
District of Oregon. 


IDA M. MOATS, Guarlian of the person and estate 
of GEORGE A. MOATS, a minor, 


Phatidadh. 
VS. 
NEW YORK LIFE INSURANCE COMPANY, a 
corporation, 
Defendant. 


MOTION. 


Now comes the defendant in the above entitled 
cause, appearing by Platt & Platt and Hugh Mont- 
gomery, its attorneys of record, and moves the Court 
for a judgment against the plaintiff above named, and 
in favor of the defendant above named, non obstante 


436 New York Life Insurance Co. 


veredicto, upon the grounds and for the reasons: 


That it appears from the uncontradicted evidence 
introduced upon trial of the above entitled cause that 
the alleged policy of insurance, introduced@inyaaaae 
plaintiff upon the trial of the above entitled cause, was 
not delivered to the insured, his beneficiary, or agent, 
Hietieoumadary of April loll and 


Thatat further appears from the unicontradierea 
evidence introduced upon the trial of the above en- 
titled cause that the insured was, on the 21st day of 
March, 1911, confined to a sanatorium, and was, at 
the time of said confinement, insane; and 


That it further appears from the uncontradigied 
evidence introduced upon the trial of the above en- 
titled cause that the policy of insurance contracred 
for was not to take effect until the date of delivery. 
PLATY& PLATT and HUGH MONTGOMES- 

Attorneys for Defendant.” 


Which said motion for a directed verdietmandea 
judgment notwithstanding verdict was, after argu- 
ment by counsel for and against the motion, respect- 
ively, and after due consideration by the court, on the 
8th day of July, 1912, overruled, to which ruling the 
defendant then and there excepted, which exception 


was allowed. 


And thereafter, and on or about the 9th day of 
July, 1912, the defendant petitioned the court for a 
new trial, of which petition the following is in words, 
letters, and figures a copy, to-wit: 
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“In the District Court of the United States for the 
District of Oregon. 
Oren. NMrOA TS Guaidian of the person and estate 
of GEORGE A. MOATS, a minor, 
Elan et, 
VS. 
Wey YORK LIF SCRANCE COMPANY, a 
corporation, 
Wetenmdzant 
PE PETLON. 


NOW COMES the defendant in the above entitled 
cause appearing by Platt & Platt and Hugh Mont- 
gomery, its attorneys of record and petitions the 
court for a new trial in the above entitled cause upon 
the ground and for the reasons; 

IP 


That it appears from the uncontradicted evidence 
introduced without objection upon the trial of the 
above entitled cause that the alleged policy of life in- 
surance introduced in evidence by the plaintiff upon 
the trial of the above entitled cause was not delivered 
to the insured, his beneficiary, or agent, or other per- 
son or persons acting for him until the 6th day of 
Pome 19M and that priermeromtheseth day of April, 
1911, and before the delivery of said alleged policy of 
life insurance which was the basis of the above entitl- 
ed action, and on or about the 2Ist day of March, 
1911, the insured was confined to a sanitarium con- 
ducted for mental and nervous diseases and was at 
the time of said confinement, insane. 
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La, 

That it further appears from the evidence of the 
plaintiff introduced upon the trial of the above entitl- 
ed cause that said alleged policy of life insurance was 
not signed until the 25th day of March, 1911, and that 
prior to the signing of said alleged policy of life in- 
surance as shown by the evidence introduced on be- 
half of the defendant in the above entitled cause, 
which evidence was not contradicted, and on or about 
the 2Zlst day of March, 1911, the insured was con- 
fined to a sanitarium conducted for nervous and men- 
tal diseases and was at the time of such confinement, 
insane. 

a 

That it further appears from the uncontradicted 
evidence introduced by defendant upon the trial of the 
above entitled cause that the alleged policy of life in- 
surance contracted for was not to take effect until 
the date of delivery, and it appears from the face of 
said alleged policy of life insurance introduced by the 
plaintiff upon the trial of the above entitled cause that 
the same was not tostake effect until aiter delaeme 
and that it appears from the uncontradicted evidence 
of the case that before the delivery of said alleged 
policy of life insurance and before the signing of said 
alleged policy of life insurance and on or about the 
21st day of March, 1911, the insured was confined to 
a Sanitarium for mental and nervous diseases and was, 
at the time of such confinement, insane. 

Iv. 
That the verdict rendered against the defendant in 
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the above entitled cause was contrary to and against 
the weight of evidence introduced upon the trial of 
the above entitled cause. 

WHEREFORE defendant petitions and respect-- 
fully prays that the verdict rendered in the above en- 
titled cause and the judgment entered thereon be set 
aside and a new trial granted. 

Piiwiis: PLAT anGnwGH MONTGOMERY, 
Attorneys for Defendant.” 

Which said petition for a new trial was, after argu- 
ment by the respective counsel for the plaintiff and 
defendant, and after due consideration by the court, 
denied by said court on the 5th day of August, 1912, 
to which ruling the defendant then and there except- 
ed, which exception was allowed. 

And now, because the foregoing matters and things 
are not of record in this cause, I, Robert S. Bean, Dis- 
trict Judge and the Judge trying the above entitled 
action in the District Court of the United States for 
the District of Oregon, hereby certify that the fore- 
going Bill of Exceptions truly states the proceedings 
had before me on the trial of the above entitled action 
and contains all the evidence, both oral and written, 
introduced by either of the said parties through said 
trial, and all the instructions of the court on the ques- 
tions of law presented, and that the exceptions taken 
by the defendant therein were duly taken and duly 
allowed, and that said Bill of Exceptions was duly 
prepared and submitted within the time = al- 
lowed by the rules of court, as extended by stipu- 
lation of the parties, and the order of this court duly 
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made and entered in accordance with the provisions 
of such stipulation, extending defendant’s time in 
which to prepare and serve its Bill of Exceptions up 
to and including the 4th day of September, 1912, and 
a further stipulation of the parties, and the order of 
this court duly made and entered in accordance with 
the provisions of said stipulation, extending defend- 
ant’s time in which to prepare and serve its Bill of 
Exceptions up to and including the 14th day of Sep- 
tember, 1912, and is now signed, sealed, and/Senuled 
as and for the Bill of Exceptions in the above engaged 
action, and the same is ordered to be made a panmar 
the record in said action. 
R. S. BEARS 
Judge. 
Mared this Oday o1 September, 1912, 
[Endorsed]: Bill of Exceptions. Filed Sepmuey 
LOWZ: 
A. M. CANNON, 
Clerk U. S. District Cage 
And afterwards, to wit, on the 30 days of September, 
1912, there was duly filed in said Court, a Peti- 
tion for Writ of Error, in words and figures as 
follows, to wit: 
[ Petition for Writ of Error. ] 
In the District Court of the United States for the 
District of Oregon. 
IDA M. MOATS, Guardian of the person and estate 
of GEORGE A. MOAT Swine; 
ila int ihe 


Vs. 
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NEW YORK LIFE INSURANCE COMPANY, a 


corporation, 
Defendants. 

TO PAE HONORABIGE JUDGES OF THE DIS- 
TRICT COUR Gi THEPUNTERED STATES 
BOR THE DIST HIG OF OREGON: 

New York Life Insurance Company, a corporation, 
defendant in the above entitled cause, conceiving it- 
self aggrieved by the final order and judgment of this 
court made and entered against it and in favor of the 
plamtitt om thes29tr day of May, 1912, and rut 
ings and instructions in said cause made, as set forth 
in its Assignment of Errors herein filed, petitions 
said court for an order allowing said defendant to 
prosecute a Writ of Prrerie me United States Circiit 
Court of Appeals for the Ninth Circuit, for the reasons 
specified in the Assignment of Errors filed herewith 
under and in accordance with the rules of the United 
rates Gircuit Count ot Appeals in that behalf made 
and provided, and also that an order be made fixing 
the amount of security which the defendant shall give 
and furnish upon said Writ of Error, and that upon 
giving such security, all further proceedings in this 
court be suspended and staid until the determination 
Gtsam Writ of Error bythtesardWinited States Cirenit 
Court of Appeals, and relative thereto defendant re- 
spectfully shows: 

That bv reason of the premises, defendant alleges 
manifest error has happened, to the great damage of 
the New York Life Insttrance Company, a corpora- 


tion, defendant herein: 
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That defendant has filed herewith its Assignment 
of Errors upon which it relies and will urge in the said 
Appellate Court: 


WHEREFORE, defendant prays that a Writ of 
Error may issue out of the said United States Circuit 
Court of Appeals for the Ninth Circuit to this court, 
for the correction of the errors so complained of, and 
that a transcript of the records, proceedings, papers 
and all things concerning the same, upon which said 
judgement was made, duly authenticated, may be sent 
to the said United States Circuit Court of Appealsme: 
the Ninth Circuit, to the end that said Judgment be 
reversed, and that defendant recover judgment as de- 
manded in its answer. 

PLATT’® PLATT and HUGH MONIGOMER 
Attorneys for Defendant. 

[Endorsed]: Petition for Writ of Error. (Riled 
Sepeo0, 1912. 

A. M. CANNON, 
Clerk U. S. District Gomme 
And afterwards, to wit, on the 30 day of September, 
1912, there was duly filed in said Court, Assign- 
ments of Error, in words and figures as follows, 


to wit: 
[Assignments of Error. ] 


In the District Court of the United States for the 
District of Oregon. 


IDA M. MOATS, Guardian of the persomand estate 
of GEORGE A. MOA TSyaamiinor 
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Piamrtiit, 
VS. 
Roo Y ORR ETE ReNSURANCE COMPANY, a 
corporation, 
Defendant. 

COMES NOW the defendant above named, ap- 
pearing by Messrs. Platt & Platt and Hugh Mont- 
gomery, its attorneys of record, and says that the 
judgment and final order of this Court, made and 
entered in the above entitled cause on the 29th day of 
May, 1912, in favor of the plaintiff above named and 
against said defendant, is erroneous and against the 
just rights of said defendant, and files herein, togeth- 
er with its petition for a writ of error from said judg- 
ment and order, the following assignment of errors, 
which it avers occurred upon the trial of said cause: 

uF 

The above entitled court erred in overruling and not 
sustaining the defendant's motion for a directed ver- 
dict in favor of the defendant, which motion was made 
at the close of the introduction of all the evidence and 
the taking of all testimony in the above entitled cause, 
and which mention was based upon the grounds that 
it appeared from the uncontradicted evidence intro- 
duced upon the trial of said cause, that one George S. 
Moats, did on the 16th day of March, 1911, make ap- 
plication to the New York Life Insurance Company, 
defendant above named, for a policy of life insurance, 
and was at the time of making such application asked 
the question whether or not he had consulted a phy- 


sician within three years, to which question he an- 
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swered that he had consulted a physician on one oc- 
casion three years before for a pain in the ba@kyeamd 
that it also appeared from the uncontradietedmey 
dence introduced upon the trial of said cause that said 
applicant had within three years prior to the 16th 
day of March, 1911, consulted several physicians with 
reference to nervousness and sleeplessness, and that it 
also appeared from the uncontradicted evidence intro- 
duecd upon the trial of said cause and from the proofs 
of death furnished by the plaintiff in said cause, that 
the applicant had consulted a doctor with reference 
to nervousness and sleeplessness on the 16th day of 
March, 1911, just prior to the time of making said ap- 
plication for life insurance, and that it also appeared 
from the uncontradicted evidence introduced upon the 
trial of said cause, that at the time of making his ap- 
plication for life insurance in defendant company, the 
said applicant was also asked if he had ever suffered 
from any disease of the nervous system or brain or 
any other disease not mentioned, to which the appli- 
cant answered no, and that it also appeared from the 
uncontradicted evidence introduced upon the trial of 
said cause that all and each oi the said represemer 
tions were material to the risk. 
Tid 

The above entitled court erred in overruling and 
not sustaining the defendant’s motion for a directed 
verdict in favor of the defendant, which motion was 
made at the close of the introduction of all the evi- 
dence and the taking of all the testimony in the above 
entitled cause, which motion was based upon the 
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grounds that 1t appeared from the uncontradicted ev- 
ideneerintrecdweedsupom the trial of said cause, thal 
one George S. Moats did on the 16th day of March, 
1911, make application for life insurance in the New 
Work Life insnrmce = Conipany, defendant above 
named, and did at the time of making such applica- 
tion represent to the said defendant company that he 
never had suffered from any disease of the nervous 
system or brain, or other disease not mentioned, and 
that it also appeared from the uncontradicted evidence 
introduced upon the trial of said cause that the said 
applicant was on the 21st day of March, 1911, con- 
fined to a sanitarium conducted for nervous and men- 
tal diseases, and was at the time of said confinement, 
suffering from neurasthenia and was at the 
time of said confinement insane, and that it 
also appeared from the uncontradicted evidence 
morodmeed won the wimaileeet said catise that 
the alleged policy of life insurance was not de- 
livered to the said applicant, his beneficiary and those 
aceme tor lim, watt! the Otlday of Agpril, 1911, and 
that it also appeared from the uncontradicted evi- 
dence introdtced upon the trial of said cause, that the 
alleged policy of life insurance was not to take effect 
until delivery, and that it also appeared from the un- 
contradicted evidence introduced upon the trial of 
said cause that the defendant Insurance Company, 
had no knowledge of any change in the physical or 
mental condition or health of the said applicant, prior 
to the date on which proofs of death of the applicant 


were furnished the defendant company by the plain- 
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tiff in said cause, to-wit: On the lst day of August, 
1911, and that it also appeared from the uncontradict- 
ed evidence introduced upon the trial of said cause 
that all and each of the said representations were ma- 
temall to tie risk. 
Di 

The above entitled court erred in overruling and not 
sustaining the defendant's motion for a judgment not- 
withstanding verdict and for a directed verdict upon 
a ruling reserved at the trial of the above entidliea 
cause, which motion was based upon the grounds that 
it appeared from the uncontradicted evidence intro- 
duced upon the trial of said cause, that the alleged 
policy of life insurance sued upon in said cause was 
not to take effect until delivery, and that the applica- 
tion for said alleged policy of life insurance was made 
on the 16th day of March, 1911, and said alleged jae 
icy was not delivered to the applicant his beneficiary 
and those acting for him, until the 6th day of April, 
1911, and that at the time of said application the ap- 
plicant represented to defendant company that he had 
never suffered from any disease of the nervous svys- 
tem or brain and that it also appeared from the un- 
contradicted evidence introduced upon the trial of 
said cause that on the 21st dav of March, 1911) 1ewipe 
plicant was confined to a sanitarium conducted for 
nervous and mental diseases and was at the time of 
said confinement suffering from neurasthenia and 
was insane, and that it also appeared from the uncon- 
tradicted evidence introduced upon the trial of said 
cause, that the defendant company had no knowledge 
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of any change in the mental or physical condition of 
the applicant prior to the date when proofs of death 
of the applicant were submitted to the defendant com- 
pany by the plaintiff in said cause, to-wit: On the Ist 
day of August, 1911, and that it also appeared from 
the uncontradicted evidence introduced upon the tri- 
al of said cause that all and each of the said represen 


tations were material to the risk. 


Ie 


What the above entitled court erred in overruling 
and not sustaining defendant’s motion to set aside the 
judgment entered in the above entitled cause against 
said defendant and in favor of the plaintiff, which mo- 
tion was based upon the grounds that the judgment 
was contrary to the weight of evidence introduced 


upon the trial of said cause. 


WHEREFORE, the said defendant and plaintiff 
Gimerror prays thatthe judomemnt of said court be re- 
versed and such directions be given that full force and 
efficacy may enure to the defendant by reason of the 
defense set up in its answer filed in said cause, and 
that a judgment be entered in favor of the defendant 
in accordance with the demand of its answer filed in 
said cause. 

Mev itwe PLATT) andiwceiOn TGOMERY, 
Attorneys for Defendant. 


[Endorsed]: Assignment of Errors. Filed Sep. 
SO), Ss 
pon. CANNON, 
Clene W. S. District Court. 
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And afterwards, to wit, on Monday, the 30 day of Sep- 
tember, 1912, the same being the 78 Judicial day 
of the Regular July, 1912, Term of said Court; 
Present: the Honorable R. S. BEAN, United 
States District Judge presiding, the following 
proceedings were had in said cause, to-wit: 


[Order Allowing Writ of Error. ] 


fn the District Court of the United States for the 
District of Oregon. 


IDA M. MOATS, Guardian of the person and estate 
of GEORGE A. MOATS, a minor, 
Plaintig 
vs. 
NEW YORK LIFE INSURANCE COMPAN Ga 
corporation 
Defendant. 


This 30th day of September, 1912, came the dememae 
ant above named, New York Life Insurance Com- 
pany, appearing by Platt & Platt, and Hugh Mont- 
gomery, its attorneys of record, and filed herein and 
presented to the Court its petition, praying for the al- 
lowance ofa writ of error from the decision and judg- 
ment of this court made and entered herein on ie 
29th day of May, 1912, in favor of the plaintiff above 
named and against said defendant, and the rulings 
and instructions made upon the trial of the above en- 
titled cause, out of the United States Circuit Court of 
Appealsanmand for the Ninth Circuit, co%tlis) @enme 
together with an assignment of errors intended to be 


urged by it, within due time, and also praying that a 
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transcript of the record and proceedings and papers 
upon which the said judgment herein was rendered, 
duly authenticated, may be sent to the said Court of 
Appeals for the Ninth Circuit, and also praying that 
an order be made fixing the amount of security which 
defendant shall give and furnish upon said writ of 
error, and that upon the giving of such security all 
further proceedings in this court be suspended and 
staid until the determination of said writ of error by 
wie said United States Circuit Court of Appeals for 
the Ninth Circuit, and that such other and further 
proceedings may be had as may be proper in the prem- 
ises, 

NOW, THEREFORE, on consideration thereof 
this Court does allow said writ of error upon said de- 
fendant filing with the Clerk of this Court a good and 
sufficient bond in the sum of Seventy-five Hundred 
00/100 Dollars ($7,500.00), to the effect that if the said 
defendant, New York Life Insurance Company, shall 
Dueseciute the said wat Otservor to effect, and answer 
all damages and costs, if defendant fails to make its 
plea good, then said bond to be void, otherwise to re- 
main in full force and virtue, the said bond to be ap- 
mrowed by the court, anditis ordered that all further 


proceedings in this court be and the same are hereby 
suspended and staid until the determination of said 
Writ of error by the Umited States Cireuit Court of 
Appeals and that said bond shall operate as a super- 
sedeas bond. 
Dated this 30th day of September, 1912. 
eo. BEAN, 
Judge. 
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And afterwards, to wit, on the 30 day of September, 
1912, there was duly filed in said Court, a Bond, 
in words and figures as follows, to wit: 

[Bond on Writ of Error. | 
In the District Court of the United States for the 
District of Oregon. 

IDA A. MOATS, Guardian of the person and estate 

of GEORGE A. MOATS, a minor, 


Plait 
VS. 
NEW YORK LIFE INSURANCE COMPA aa 
corporation, 
Defendant. 


NMOW ALL MEN BY THESE PRESEN ES 

That we, the New York Life Insurance Company, 
a corporation, principal, and Fidelity & Deposit Com- 
pany of Maryland, a corporation, surety, are held and 
firmly bound unto Ida M. Moats, the above named 
plaintiff, in the sum of seven thousand five hundred 
Dollars ($7,500.00), to be paid to the said Ida M. 
Moats, Guardian of the person and estate of George 
A. Moats, Guardian, her executors or assigns, to 
which payment well and truly to be made we bind 
ourselves and each of us, jointly and severally, and 
our and each of our successors or assigns, firmly by 
these presemus,, 

Sealed with our seals and dated the 30th day of 
September, 1912. 

WHEREAS, the above named New York Life In- 


surance Company, a corporation, is prosecuting a 
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Wiritwot Error to thesUnw#ed States Circuit Court of 
Appeals for the Ninth Circuit to reverse the Judgment 
ithe above entitled ease by the District Court of 
the United States for the District of Oregon, entered 
onthe 29th dayot May. 1912. 

NOW, the consideration of this obligation is such 
that if the above named New York Life Insurance 
Company shall prosecute said Writ of Error to effect, 
and answer all costs and damages if it shall fail to 
make good its plea, then this obligation to be void; 
Oiliciwise to remain im@iill force and effect. 

MEW YORK LIPEOEVSORANCE COMPANY, 
By Milton Maxon, 
Attorney in Fact. 
PED ELIE Y <DER@SMaGOnIPAN Y OF AiAR Y= 
LAND, 
By W. Miller, 
Agent, 
by Kobert I. Plait, 
Attorney-in-Fact. 


Examined and approved this 30th day of Septem- 
ber, 1912. 
eno N, 


District Judge. 


[Endorsed]: Bond on Writ of Error. Filed Sep. 
BOM O12. 
pee. CANNON, 
Clea s. District Court. 


And afterwards, to wit, om the 30 day of September, 
IOiZethere was duly tiledmincaid Court, a Writ 
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of Error, in words and figures as follows, to 
wit: 
[Writ of Error. ] 


fu the United States Circuit Court of Appeals for the 
Ninth Circuit. 
UMmMay STATES OF ANG: 
Ninth Judicial Circuit—ss. 
The President of the United States, 

TO THE HONORABLE JUDGES OF [iE 
TRICT COURT OF THE UNITED Sia 
FOR THE DISTRICT OF OREGON, GR 
iN Ge 
Because in the record and proceedings, as also in 

the rendition of the judgment, of a plea which is in 

the said District Court, before you, or somevormaoue 
between Ida M. Moats, Guardian of the Per- 
son and Estate of George A. Moats, a Minor 
plaintiff, and defendant in error, and New 

York Life Insurance Company, a _ corporation, 

defendant and plaintiff in error, a manifest 

error hath happened to the great damage of the said 

New York Life Insurance Company, a corporation, 

defendant and plaintiff in error, as by its answer ap- 

pears, we being willing that error, if any there has 
been, should be duly corrected, and full and speedy 
justice be done to the parties aforesaid in this behalf, 
do command you, if judgment be therein given, that 
then under your seal, distinctly and openly, you send 
the record and proceedings aforesaid, with all things 
concerning the same, to the United States Circuit 


ws. [da M. Moats, Guardian 453 


Court of Appeals for the Ninth Circuit, together with 
this writ, so that you have the same at San Francis- 
co, in said Court, on the 30th day of October, next, 
in the said Circuit Court of Appeals, to be then and 
there held, that the record and proceedings aforesaid 
being inspected, the said Circuit Court of Appeals 
may cause further to be done therein to correct that 
error, what of right, and according to the laws and 
customs of the United States, should be done. 


WITNESS the Honorable Edward D. White, Chief 
Semecirot the Unitedesratesmt lis ................-.:.00-0-202c0---+- 
day of September, A. D., 1912, and in the one hundred 
thirty-sixth year of the Independence of the United 


States of America. 
Allowed by: R. S. BEAN, 
Witited® States District Judge. 


AURESIE 
A. M. CANNON, 
Clerk of the District Court of the United States for 
thesDistiict of Oregon: 
fe i. Drake, 
Deputy. 
[Seal.] 
(Emdorsed|: Writ oi Emror Miled Sep. 30, 1912. 
A.M. CANNON, 
Clea Distmet Court, 


And afterwards, to wit, on the 5 day of October, 1912, 
there was duly filed in said Court, a Citation on 
Writ of Error, in words and figures as follows, 


to wit: 


454 New York Life Insurance Co. 


[Citation on Writ of Error. ] 


UNFPSeD STATES OF AMERICA, 
District of Oregon—ss. 

To Ida M. Moats, Guardian of the person and estate 
of George A. Moats, a minor, 


GREETING. 

You are hereby cited and admonished to be and ap- 
pear before the United States Circuit Courtteim 
peals for the Ninth Circuit, at San Francisco, Cali- 
fornia, within thirty days from the date hereof, pur- 
suant to a writ of error filed in the Clerk’s office of 
the District Court of the United States for the Dis- 
trict of Oregon, wherein New York Life Insurance 
Company is plaintiff in error and you are defendant 
in error, to show cause, if any there be, why the judg- 
ment in the said writ of error mentioned should not 
be corrected and speedy justice should not be done to 
the parties in that behalf. 

Given under my hand, at Portland, in said District. 
this 30th day of September, mothe yéar of our ean 
one thousand, nine hundred and twelve. 

R. 5S. BEAD 


Judge. 


Due and legal service of the within Citatsom on 
Writ of Etfor by a certified copy thereof prepamed 
and certified to as such by Hugh Montgomery, as at- 
torney for plaintiff in error, is hereby admitted at 
Portland, Oregon, tis 5th day of October, 1912. 

@ BE. GOCE KAN, 


of Attorneys for Defendant in Error. 


vs. Ida M. Moats, Guardian 455 


[Endorsed]: Citation on Writ of Error. Filed 
Wess, 1912. 
A. M. CANNON, 
ewe 5, District Court. 


And afterwards, to wit, on Tuesday, the 29 day of 
October, 1912) themammte being the............ Judicial 
day) ot the Recilameiiiy, 1912, Perm of said 
Court Present: the Honorable R. 5S. BEAN, 
United States District Judge presiding, the fol- 
lowing proceedings were had in said cause, to- 


wit: 
[Order Enlarging Time to File Transcript. | 


In the District Court of the United States for the 
District of Oregon. 


morn M. MOATS, Guardianvot tle person and €state 
of GEORGE ALBERT MOATS, a minor, 
ilainitirt, 
VS. 
Mey YORK LIFE INSURIN@E COMPANY, a 
corporation, 
Defendant. 
Now at this day, for good cause shown, it is ORD- 
ERED that defendant’s time for filing and docket- 
ing the record on Writ of Error in this cause in the 
United States Circuit Court of Appeals, Ninth Cir- 
cuit, be and the same is hereby enlarged and extended 
sixty (60) days from this date. 
io, DIAN, 
judge. 


idatred October 29, 1912. 


No. 2228 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT. 


NEW YORK LIFE INSURANCE COMPANY, 


a corporation, 
: Plaintiff in error, 


vs. 


IDA M. MOATS, guardian of the person and estate 
of GEORGE A. MOATS, a minor, 


Defendant in error. 


BRIEF OF PLAINTIFF IN ERROR. 


Upon Writ of Error from the United States 
District Court for the District of Oregon. 


STATEMENT OF THE CASE. 


On thes46th day of March, 1911j,«a man by the 
name of George Scott Moats made application to 
the agent of the New York Life Insurance Company 
at La Grande, Oregon, for two policies of life insur- 
ance in the sum of five thousand dollars (#5000) 
each. At the time of making this application the 
usual questions concerning his general life history 
were propounded to hint and he submitted to the 
regular medieal examination. THe was asked among 
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other things whether be had consulted a physician 
within five years from the date of his application, 
to which he answered that he had consulted a physi- 
cian three years prior thereto for a pain in the back, 
designating the physician consulted as N. Molitor, 
of La Grande, Oregon. He was also asked if he had 
ever suffered from any disease of the nervous sys- 
tem or brain, to which he answered no. Several 
different forms of disease were enumerated to him 
and he was asked if he had ever suffered from any, 
to which he replied that of all those mentioned acute 
dysentery was the only disease he had ever had, and 
that had attacked him several years prior thereto. 
He was further asked if he had ever suffered from 
any disease not mentioned, to which he answered no. 

On the 17th day of July, 1911, less than five 
months after the date of this application, proofs of 
the death of the said George Scott Moats were sub- 
mitted to the said New York Life Insurance Coim- 
pany, from which proofs of death it appeared that 
the said applicant had died at the Oregon State 
Insane Asylum on the 14th day of June, 1911, of 
delirium collapse following acute maniacal excite- 
ment. It will be observed from these dates that the 
death of the applicant occurred within about three 
months from the date of his application. 

The pecuhar circumstances presented by these 
proofs of death caused ihe Insurance Company to 
ask for additional information, and in accordance 
with its request there was furnished a further state- 
ment from a doctor by the name of Loughlin, whose 
name had been mentioned by the wife of the de- 
ceased in her statement submitted with proofs of 


[3] 


death as being one of the physicians who had at- 
tended the deceased during his lifetime. The state- 
ment furnished by Dr. Loughlin, which became part 
of the proofs of death, showed that the deceased 
had consulted him on the 16th dav of March, 1911, 
with reference to nervousness and _ sleeplessness. 
It will be observed that the date of this consulta- 
tion is the same date on which the application for 
insurance was made, and a further investigation 
disclosed that the consultation referred to had been 
made just prior to the appheation for insurance. 


Immediately upon a disclosure of these facts, 
which disclosure took place about the Ist dav of 
August, 1911, the New York Life Insurance Com- 
pany sent one of its agents to the State of Oregon 
for the purpose of making a more detailed investi- 
gation of the very peculiar and suspicious circum- 
stances shown upon the face of the proofs of death 
submitted. This investigation resulted in the ex- 
posure of a long continued series of fraudulently 
concealed events commencing about three months 
prior to the date of the application for life insur- 
ance, and continuing from the date of the applica- 
tion up until the date of the death of the said George 
Scott Moats. 


On account of these concealments the New York 
Life Insurance Company refused to make any pay- 
ments upon the policies in question, and tendered 
back the premiums which had been paid thereon. 
An action was instituted in the Circuit Court of the 
State of Oregon for Union County on each of these 
the Beer Cet 

e District of Oregon 
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upon petition of the New York Life Insurance Com- 
pany. On the 27th day of May, 1912, both eases 
came on for trial in the District Court of the United 
States for the District of Oregon at Pendleton, Ore- 
gon. ‘The cases were consolidated for the purpose 
of trial and tried before “single jury. The jury 
brought in a verdict in favor of the plaintiff in each 
ease, and for a review of the judgments entered 
thereon the defendant petitioned for a writ of error, 
which brings the present case now before this court. 


At the close of all the evidence introduced upon 
the trial of these cases the defendant moved for a 
directed verdict upon the grounds that no evidence 
had been introduced by the plaintiffs sufficient to 
support a verdict in their favor, for the reason that 
the uncontradicted evidence showed that the de- 
ceased had several times consulted physicians with 
reference to his health immediately prior to the date 
of his application for insurance, which consulta- 
tions he deliberately and fraudulently concealed 
from the Insurance Company, and which repre- 
sentations were, according to the uncontradicted 
evidence, material to the risk, and upon the further 
ground that it appeared from the uncontradicted 
evidence in the cases, that pending negotiations for 
the alleged contract of insurance and before its 
completion by delivery to the insured, he had be- 
eome insane and his health irreparably impaired, 
all of which facts both he and those acting for him 
had concealed from the company. The trial court 
overruled the motion in so far as the first ground 
was concerned, but reserved his ruling as to the sec- 
ond proposition presented. 
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After the return of the verdicts and within the 
time allowed by the court the defendant moved for 
a judgment, notwithstanding the verdict, and asked 
the court at this time to reconsider the ruling which 
he had reserved and enter judgment in favor of the 
defendant, which motion was overruled and the ap- 
plication denied. 


SPECIFICATION OF ERRORS. 


I. 


The trial court erred in overruling the motion 
for a directed verdict which was made by the plain- 
tiff in error at the close of all the evidence intro- 
duced upon the trial of this case, and which motion 
was based upon the grounds that it appeared from 
the uncontradicted evidence introduced upon the 
trial of the case, and more particularly from the 
proofs of death submitted by the plaintiff in the 
ease that the deceased had fraudulently stated to 
the Insurance Company at the time of his applica- 
tion that he had not consulted a physician within 
five years for any serious disorder, and had never 
suffered from any disease of the nervous system or 
brain or any other disease not mentioned in his 
medical examination, while in truth and in fact all 
of these representations were false and were, ac- 
cording to the undisputed testimony of the case, 
material to the risk. 


ice 


The trial court erred in overruling the motion for 
a directed verdict which was made by the plaintiff 
in error at the close of all the evidence introduced 
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upon the trial of this case upon the ground that, 
pending negotiations for the alleged contract of 
insurance sued upon in this case, the applicant for 
insurance had become insane and his physical health 
irreparably impaired, all of which facts had been 
concealed from the Insurance Company, and of 
which facts they acquired no knowledge until the 
Ist day of August, 1911, almost two months after 
the death of the applicant for insurance. 


ITT. 


The trial court erred in overruling the motion 
for a judgment notwithstanding the verdict made 
by the plaintiff in error for the entry of a verdict 
in this case in its favor, which motion was based 
upon the grounds that it appeared from the uncon- 
tradicted evidence introduced upon the trial of this 
ease that the alleged contract for insurance was not 
to take effect until delivery, and that it appeared 
from the uncontradicted evidence in the case that 
the applicant for insurance had, pending negotia- 
tions for the contract of insurance and long before 
its completion, become insane and his physical 
health irreparably impaired, and that the Insur- 
ance Company had acquired no knowledge of these 
facts until almost two months after the death of 
the applicant. 


ive 


The trial court erred in overruling plaintiff’s 
motion to set aside the judgment entered in this 
case and to grant the plaintiff in error a new trial 
upon the ground that the judgment was contrary 


Pog 


to the weight of evidence introduced upon the trial 
of this case. 


Vv. 


The trial court erred in refusing to give the fol- 
lowing written instruction submitted on behalf of 
the plaintiff in error: 


“T instruct you as a matter of law that if a man 
makes a representation as of his own knowledge, not 
knowing whether it be true or false and it is in fact 
untrue, he is guilty of fraud, as much as if he knew 
it to be untrue; and if you find from the evidence of 
this case that the insured George Scott Moats did on 
the 16th day of March, 1911, represent to the defendant 
in this case that he had never had any disease of the 
brain or nervous system or that he had not consulted 
a plrysician within three years from the date of said 
representation except once for a pain in the back, 
or that no other company had ever declined to issue a 
policy upon his life, or either of them, and you further 
find that the deceased prior to said date had suffered 
from any disease of the nervous system or brain, and 
further find that he had consulted physicians more than 
once within three years from the date of said repre- 
sentation, and had heen rejected as an applicant for 
insurance in any other Insurance Company, and you 
further find that said representations were m>oterial to 
the risk, and further find that said representations were 
in fact untrue, then your verdict must be for the de- 
fendant.” 


Transcript of Record, pages 483, 434. 


To the refusal of the court to give this instruction 
the plaintiff in error then and there excepted, which 
exception was allowed. 
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POINTS AND AUTHORITIES. 
Jt. 


The application for life insurance is not a con- 
tract, and the applicant may withdraw his applica- 
tion and refuse ‘to take imsurance even though he 
has paid the premium. 


Travis v> Nederland Life Insurance Co., 104 
Fed. 486, 488 (1900). 


McMaster v. New York Life Insurance Co., 
99 Fed. 856 (1899). 


ite 


If, pending negotiations for a contract of insur- 
ance, the health of the applicant is materially im- 
paired, the failure of such applicant or those acting 
for him to inform the insurance company of this 
changed condition is a fraud which will avoid the 
contract. 

Cable v. United States Life Insurance Co., 
111 Fed. 19 (1901). 

Equitable Life Assurance Society v. McElroy 

moval. Sd Hed, Gol sGiee7). 


Ii. 

Witnesses who testify to an affirmative fact are 
to be believed as against those testifying to a nega- 
tive. 

Stitt v. Huidekoper, 17 Wall. 384, 394; 21 L. 
Ed. 644, 647. 


Rhodes v. U. S., 79 Fed. 740, 748. 


Le) 


Ag 


If a man makes a representation as of his own 
knowledge not knowing whether it be true or false, 
and it is in fact untrue, he is guilty of fraud as 
much as if he knew it to be untrue. 


Bonelli v. Burton, 123 Pac. 37, 39 (Oregon, 
April, 112), 


V. 


It is against public policy to provide that a con- 
tract of life insurance shall be incontestible from 
date. 

Reagan v. Union Mut. Life Ins. Co., 189 Mass., 
dooe 10 N. Hi 2a 


Vee 


A contract of insurance against acts of suicide is 
against public policy and void. 


Ritter v. Mut. Life Ins. Co., 169 U. S., 139, “<¢ 
42 L. Ed., 693, 700. 


VIL. 


Whenever illegality appears from the evidence of 
a case, regardless of its source, the court must, on 
its own motion, dismiss the case. 


Hall v. Coppell, 74 U.S., 542. 558; 19 L. Ed., 
244, 248. 
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ARGUMENT. 


Owing to the relative importance of the errors 
assigned as a basis for reversal of the Judgment in 
the present case we will proceed to discuss them in 
their inverse order. 

This first presents for discussion the question of 
whether or not, pending negotiations for a contract 
of insurance, there is an obligation resting upon 
the applicant to disclose any material change in his 
physical condition, and in so far as this particular 
question is involved in the present case the facts 
as presented by the record are entirely undisputed. 


These undisputed facts we will state in their 
ehronological order. 


On the 16th day of March, 1911, the application 
for the alleged contracts of insurance sued upon in 
this case was made. On the 21st day of Mareh, 
1911, the applicant was confined to the Mountain 
View Sanitarium at Portland, Oregon, an institu- 
tion conducted for nervous and mental diseases, and 
was on this date insane. (Testimony of Dr. W. T. 
Williamson, Transcript of Record, pages 286, 287, 
288. See also testimony of George Baldwin, Tran- 
script of Record, pages 236, 237, 238.) The Insur- 
ance Company had absolutely no knowledge of these 
facts until the Ist day of August, 1911, when the 
proofs of death were submitted. This is shown by 
the undisputed testimony of Mr. McCall, page 135, 
Transcript of Record, and the undisputed testi- 
mony of Mr. Haskell, pages 201, 202, 203, 204, 205, 
Transeript of Record. It will be noted that this 
was five days after the application for insurance 
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was made at La Grande, Oregon. The court will, 
of course, take judicial notice of the fact that a 
period of approximately five days was consumed in 
transmitting this application from the place of its 
making at La Grande, Oregon, to the home office 
of the company in New York City. In fact it af- 
firmatively appears from the undisputed evidence 
introduced upon the trial of this cause that the ap- 
plication of Mr. Moats for insurance was not re- 
ceived by the New York Life Insurance Company 
until the 23d day of March, 1911. (Transcript of 
Record, page 118, also page 124, also page 160.) 
Therefore it follows that this change in the health 
of the insured, as shown by the undisputed testi- 
mony, had taken place even before the company had 
had an opportunity to pass upon his application for 
insurance, and even before the Insurance Company 
had received the application of Mr. Moats. In other 
words, while the application of Mr. Moats was un- 
der investigation at the home office, as shown by 
the undisputed testimony of Messrs. MeCall and 
Haskell, pages 112 to 205, inclusive, of the Tran- 
script of Record, and by the testimony of Messrs. 
Harrison and Stoddart, pages 326 to 371, inclusive, 
of the Transcript of Record, the applicant for in- 
surance was confined to a sanitarium and was in 
such a condition of health, both mentally and phys- 
ically, that no insurance company, no matter how 
great its anxiety for business, and no insurance 
agent, no matter how great his anxiety for business, 
would have dared to issue a policy on the man’s life. 
We call particular attention to this fact for the rea- 
son that we believe no case on record since the crea- 
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tion of the universe has presented such an open, no- 
torious and flagrant piece of deception as is dis- 
closed by this naked admission appearing upon the 
face of this record. 

Tt is further undisputed, as shown by the testi- 
mony of Dr. Williamson and Mr. Baldwin, above re- 
ferred to, that the applicant stayed at this sani- 
tarium for a period of six days the first time, and 
was again returned to the sanitarium on the 11th 
day of April, 1911. It is further shown upon the 
face of the alleged policy of msurance set forth in 
the complaint filed in this case and introduced in 
evidence by the defendant in error that the alleged 
contract was not even signed until the 25th dav of 
March, 1911. (Transcript of Record, page 4, also 
page 59.) 

It is also an undisputed fact, shown upon the 
face of the record, that the alleged policy of insur- 
ance was not delivered to the insured or those act- 
ing for him until the 6th day of April, 1911, at which 
time the agent of the New York Life Insurance 
Company at La Grande, Oregon, called up the home 
of Ma. Moats and was instructed that he should mail 
the policies to the insured. (Testimony of H. P. 
Lewis, Transcript of Record, pages 281, 282.) The 
undisputed record also shows that it was agreed be- 
tween the applicant and the Insurance Company at 
the time of his application as follows: 

_“T agree as follows: 1. That the insurance hereby ap- 
plied for shall not take effect unless the first premium 
is paid and the policy delivered to and received by me 
during my lifetime. * * * That any payment on account 


of the first premium before delivery of the policy to 
me shall be binding upon the company only in accord- 
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ance with the company’s receipt therefor on coupon re- 
ceipt form duly filled out and detached from this appli- 
cation.” 


Transcript of Record, page 145. 
“Dated at La Grande, Ore., March 16th, 1911. 


I hereby declare that I have paid to H. P. Lewis two 
hundred sixty-eight 30-100 dollars in cash, and that 
I hold his receipt for the same, made up, without alter- 
ation, on the receipt form detached from and corre- 
sponding in date and number with this application. I 
assent to the terms of said receipt. 

(Signature of applicant) George Scott Moats.” 


Transcript of Record, page 146. 


The receipt above referred to provides amongst 
other things as follows: 


“Second. That if the company fails to offer to de- 
liver a policy on said application within sixty days from 
this date, and if such failure is not attributable to the ap- 
plicant’s neglect or refusal to comply with the company’s 
rules, regulations and requirements, * * * the com- 
pany will return said sum to the applicant upon sur- 
render of this receipt. 

Third. That if said company within sixty days from 
this date offers to deliver to said applicant a policy of 
insurance on the plan applied for, and said offer is re- 
fused, then said company shall retain said sum in con- 
sideration of the trouble and expense it shall have in- 
curred on account of said application.” 


Transcript of Record, pages 163, 164. 


Furthermore, the following language appeared 
on the face of the policy itself: 


“After delivery of this policy to the insured, it takes 
effect, etc.” 

Transcript of Record, page 4. 

The facts as disclosed by the above provisions 
appear upon the face of the record as undisputed 
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facts in this case. It therefore conclusively appears 
that the applicant for insurance and the Insurance 
Company had expressly agreed with each other that 
no contract of insurance should be in effect between 
them until the delivery of the policy. As is shown 
by these uncontradicted provisions the company 
could have at any time refused to deliver a policy 
by simply returning the premium, and the appli- 
eant could have refused to aecept a policy. These 
facts were in no way affected by the further fact 
that the applicant had paid his premium, because 
the preminm as paid was accepted only in aecord- 
ance with the company’s receipt, from which receipt 
it appears, as shown above, that the premium was 
to be returned in case no policy was delivered, and 
was to be retained by the company only in the event 
that the applicant should for any reason wrongfully 
refuse to accept a policy, and then only for the pur- 
pose of covering the items of expense which had 
been paid out by the company. 

No question can arise as to the validity of these 
provisions, for the federal courts have held that 
even in the absence of such provisions the payment 
of a premium does not of itself bind the company. 
This question was directly passed upon by the Cir- 
eult Court of Appeals for the Highth Cireuit in a 
decision rendered by Judge Sanborn. The following 


excerpt very coucisely presents the opinion of the 
court in this particular: 


“An application for life insurance is not a contract. 
It is only a proposal to contract on certain terms which 
the company to which it is presented is at perfect lib- 
erty to accept or to reject. It does not in any way 
bind the company to accept the risk proposed, to make 
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the contract requested, or to issue a policy. Nor does it 
in any way bind the applicant to take the policy, to 
make the contraet he proposed, or to pay the premium 
until his proposal has been accepted by the company 
and its policy has been issued. Until the meeting of the 
minds of the parties upon the terms of the same agree- 
ment is effected by an acceptance of the proposition 
contained in the application or of some other proposi- 
tion, each party is entirely free from contractual obhi- 
gations. The applicant may withdraw his application 
and refuse to take insurance on any terms. He may 
modify his proposal, may affix additional conditions 
or terms to it, or may make an entirely new proposi- 
tion, while the company may refuse to entertain any 
proposition, or may reject that presented and submit a 
substitute. Nor is the freedom of the partics to retire 
from the negotiations or to modify their proposals, at 
any time before some proposition has been agreed upon 
by both, ever lost or affected by the fact that the appli- 
cant accompanies his proposal or application with a 
promise to pay the premium in the form of promissory 
notes, or even by an actual payment thereof. Until his 
application is accepted such a promise or payment is 
conditional upon the acceptance, and his application is 
still no more than a proposition to take and to pay for 
the insurance if the company accepts his terms. The 
payment of the premium when the application is signed 
does not bind the company to accept his terms, nor does 
it estop the applicant from recovering the money he 
pays if the company rejects his proposal. These are 
fundamental rules of the law of contracts which are con- 
stantly applied in this and other courts, and which are 
decisive of the case before us. Paine v. Insurance Co., 
51 Fed. 689, 691, 2 C. C. A. 459, 461, 10 U. S. App. 256, 
263, 264; Society v. McElroy, 83 Fed. 631, 640, 28 C. C. 
A. 365, 374, 49 U. S. App. 548, 561; McMaster v. Insur- 
ance Co., 40 C. C. A. 119, 99 Fed. 856, 866; Giddings v. 
Insurance Co., 102 U. S. 108, 112, 26 L. id. 92; Griffith 
valinsurance Co., (Cal.) 36 Pac. 113, 115; Insurance Co. 
vy. Young’s Adm’r, 23 Wall. 85, 107, 23 L. Ed. 152; In- 
surance Co. v. Ewing, 92 U. S. 377, 381, 23 L. Ed. 610; 
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Harnickell v. Insurance Co., 111 N. Y. 390, 399, 18 N. E. 
632; Whiting v. Insurance Co., 128 Mass. 240; Markey v. 
Insurance Co., 118 Mass. 178, Id. 126 Mass. 158; Rogers 
y. Insurance Co., 41 Conn. 97, 106; Insurance Co. v. Col- 
lerd, 38 N. J. Law 480, 483; Heiman v. Insurance Co., 17 
Minn. 153, 157 (Gil. 127); Hogben v. Insurance Coe 
(Conn.) 38 Atl. 214-216.” 

Travis v. Nederland Life Ins. Co., 104 Fed. 

486, 488 (C. C. A., Highth Circuit, 1900). 


Even if Mr. Moats had not agreed with the com- 
pany as above shown by the provisions of the re- 
ceipt which he accepted from the company, as well 
as his own agreement that no contract should be 
considered in force between himself and the com- 
pany prior to the time of delivery, still under the 
case just cited there would have been no completed 
contract until the time of delivery. 


As above stated, however, the undisputed testi- 
mony of the case shows that before the application 
of M1. Moats was actually presented to the New 
York Life Insurance Company, in order that it 
might determine whether or not to accept his pro- 
posal, he himself had been confined to a sanitarium 
conducted for nervous and mental diseases, and was 
at the time of such confinement insane. In this 
connection we quote the following testimony of Dr. 
Willamson, a man who for the period of seventeen 
years was first assistant physician at the Oregon 
State Insane Asylum, and who has for the period of 
twenty-six years been devoting most of his time to 
a practice which embraces only nervous and mental 
diseases. Furthermore, Dr. Williamson is known 
throughout the entire Northwest as a man of ex- 
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traordinary ability and unquestionable integrity. 
His testimony was as follows: 


“Q. Now, state in detail the conversation, if any, 
which you had with Mr. Moats during his confinement 
to this sanitarium, and your diagnosis of his case at 
that particular time. 

A. Well, I will be unable to give the conversation 
verbatim; I could give you substantially such parts as 
Tremembcr. The first interview I had with him I spoke 
to him at considerable length, and he told me of his con- 
dition. 

Q. Do you remember approximately the date of 
that, doctor? 


A. It was the day that he was brought to the sani- 
tarium. It was—I believe it was March 21, 1911. He 
was there twice, six days the first time, and then he 
came back April 11th and remained about seven days. 
He told me about his inability to sleep and about his be- 
ing troubled with hallucinations and illusions. He had 
a belief that his spirit would leave his body and go out 
into the world, or had done so, had gone out, and would 
return to him, and he also had a belief that the devil 
was accompanying him and had been for some time, not 
continuously, but frequently, and that the devil would 
whisper words to him, tell him to do things, and there 
was a constant fight being maintained by him against 
the devil to resist these advices or entreaties, or whatever 
they were, and he realized that at times he had been 
unable to control himself as against that influence; 
made that apparent by suggesting to me that he wished 
to be restrained at night for fear that under this influ- 
ence he would be incited to the commission of some 
overt act which he did not wish to do. He talked co- 
herently, expressed himself clearly enough and had a 
fairly intelligent knowledge of events upon which he 
could discourse, but when he approached the line of his 
delusions he lost control, and was conscious that he had 
lost control at times, and was very much worried about 
it, and consequently he was in a state of tension. His 
countenance was anxious and troubled, and at times 
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fearful. He seemed to feel that he was a victim of 
something that he could not control and which he was 
yery anxious to control. He could be reasoned with up 
to a certain point, following it in accord, until after the 
final termination theoretically of what was being said 
he would come back with the idea, well, that he could 
not help belicving that it was true. He could reason 
out that it was not true, yet the feeling which came 
from his perverted condition impelled him to believe 
that it was true. That was the mental state in which I 
first found him. 

Q. What, if anything, did he say, doctor, with refer- 
ence to the prior history of these delusions—prior to the 
date when you first met him? 

A. He spoke about their having existed previously, 
but I could not say precisely as to the time. 

Q. Could you approximate? 

A. It seems to me like it was weeks or months. I 
wouldn’t be sure, something of that kind, and the 
nervous trouble with the insomnia had _ existed still 
longer, but there was, as I recall it, an increasing de- 
velopment of the symptoms in the frequency of the ap- 
proach to him and in their intensity.” 


Transcript of Record, 286, 287, 288. 

Dr. Williamson’s testimony in this particular is 
further corroborated by the following testimony of 
Mr. Baldwin: 

“Q. State the conditions and circumstances under 
which you first became acquainted with Mr. Moats. 


A. Why, Mr. Moats came there on the 21st day of 
March, 1911. 


Q. Just speak a little louder. 

A. Mr. Moats came to the sanitarium on the 21st 
day of March, 1911, or thereabouts. 

Q. For what purpose did Mr. Moats come to the 
Sanitarium ? 

_ Mr. Cochran : Objected to as immaterial, and the 
witness is not qualified to state, and hearsay. 
“d s 1 withdraw the question. State, Mr. Baldwin, 

detail the general physical and mental condition of 
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Mr. Moats at the time he came to the Mountain View—I 
withdraw that question. Did you, Mr. Baldwin, act as 
an attendant to Mr. Moats while at the Mountain View 
Sanitarium ? 

A. Why, I was one of them. There was two of us 
taking care of him. 

Q. During how long a period of time and to what 
extent did you attend Mr. Moats? 

A. The first time he was there about six days. Of 
course I was around him part of the time and took care 
of him part of the time. 

Q. Now state to the jury, Mr. Baldwin, the general 
physical and mental condition of Mr. Moats at the time 
—at the first time he came to the Mountain View Sani- 
tarium, giving in detail his own statements made to you, 
if any, with reference to his general condition. 

Mr. Cochran: Objected to as incompetent, imma- 
terial and irrelevant. Possibly some of that question 
would be competent. Some of it I think is not, because 
the witness is not qualified to state. 

Court: He can describe in general the condition. He 
is not giving an opinion as to the ailment. If he was a 
nurse he knows the condition and can detail it. 

Mr. Cochran: Save an exception. 

Court: The exception is allowed. 


A. Why, Mr. Moats was in a very nervous state 
when he came there and very restless. Didn’t sleep 
very much, and said he came there as he was afraid 
he might become violent, and also for treatment too. 
He never had hurt any one, but he didn’t know but he 
might possibly—said he was possessed of an evil spirit, 
claimed that the devil was after him most of the time. 
At times said that he was all right—other times, why, 
he had this evil spirit. He talked on religious matters 
most of the time. That seemed to be his— 


Q. A little louder. 

A. He talked of religion most of the time and so— 
and he said that he had written a letter to his people 
back East previous to his coming there that the world 
was coming to an end, he thought. He didn’t say what 
time—but I have forgotten now—and that he must 
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rectify that by writing back again that he didn’t think 
+t was. Otherwise from that he was just about the same 
during the six days he was there the first time. 
Q. Now, Mr. Baldwin, on what date did Mr. Moats 
come to the Mountain View Sanitarium the second time? 
A. On the 11th day of April, 1911.” 


Transcript of Record, pages 236, 237, 238. 

Furthermore, Mrs. Moats, the plaintiff in this 
ease and the defendant in error now before this 
eourt, the individual who accompanied Mr. Moats 
when he procured these policies, and the individual 
who is to reap the benefit of their payment if this 
judgment is not reversed, testified as follows upon 
direct examination: 

“Court: You know when he was taken to Portland? 

A. That was— 

Court: The 21st of March. 


A. Yes, yes. Well, we saw Dr. Loughlin—was it that 


morning? It seems to me it was that morning he saw 
Dr. Loughlin. ; 


Q. The morning the evening of which he went to 
Portland? 


A. Yes, Dr. Loughlin went to Portland with him that 
night.” 

Transcript of Record, page 399. 

The following testimony of My. McCall. which 
stands undisputed upon the face of the record, 
shows conclusively that the Insurance Company had 
no knowledge of any of these facts until the Ist day 


of August, 1911. Tis testimony reads as follows: 
“Thirty-sixth Interrogatory: 


When and how did the defendant first learn that the 
person named as the insured in the policy in contro- 
versy in this suit was suffering from nervous trouble 


and insomnia when he made his application for this in- 
surance?” 
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Answer to the thirty-sixth interrogatory: 

“On the Ist day of August, 1911, from the proof of 
death No. 2, received that day, which consisted of physi- 
cian’s statement made by Dr. James W. Loughlin.” 


Transcript of Record, page 135. 

Again: 

“Firty-third Interrogatory: 

After the receipt of Dr. Loughlin’s affidavit, a photo- 
graphic copy of which forms a part of McCall’s Exhibit 
FE, what action, if any, did the defendant take with re- 
spect to investigating the facts in regard to the repre- 
sentations made by the decedent to the defendant as 
shown by his application? 

Answer to forty-third interrogatory: 


“It sent a man from its home office to Summerville 
and La Grande, Oregon, to investigate the truth of the 
statements made by Mr. Moats to the defendant, as 
shown by the original exhibit, of which McCall’s Ex- 
hibit A is a copy.” 


Transcript of Record, page 138. 


Again, the undisputed testimony of Mr. Haskell 


was as follows: 
“Twenty-third Interrogatory: 


When did you first receive any notice or knowledge 
that said George S. Moats had been treated by a physi- 
cian on the 16th day of March, 1911?” 


Answer to twenty-third interrogatory: 

“On the Ist day of August, 1911, when I received Dr. 
Loughlin’s physician’s statement No. 2.” 

Transcript of Record, page 204. 

Again, Mr. William Stoddart, after testifying 
that he was a member of the Classification Commit- 
tee of the New York Life Insurance Company, to 
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which had been presented the application of George 
Scott Moats for insurance, testified as follows: 


“Seventh Interrogatory: 
You may state what you did with reference to that 
application, when and where?” 


Answer to the Seventh Interrogatory: 

“On the 24th day of March, 1911, McCall’s Exhibit 
A, consisting of the application of George Scott Moats, 

* * came into my hands as a member of the de- 
fendant’s Classification Committee. I there examined 
the papers, read over the application, * “* * and 
those papers showed by the statements made therein 
that the applicant was a satisfactory risk, “~ * “ and 
therefore I approved the application.” 


Transeript of Record, page 363. 


This last testimony shows that on the 24th day 
of March, 1911, when, under the undisputed testi- 
mony of the case and the admission of the plaintiff 
herself, Mr. Moats was in a sanitarium, this com- 
pany was passing on his application for insurance. 
The above testimony of Messrs. McCall, Haskell 
_and Stoddart was taken pursuant to a notice duly 

served upon the attorneys for the defendant in 
error, which notice appears on pages 113 and 114, 
also on pages 325 and 326 of the Transcript of Ree- 
ord. The defendant in error, therefore, had ample 
opportunity to examine these parties and had am- 
ple opportunity at the trial to produce evidence 
which would contradict them, but neglected to do 
either of these things. It will, therefore, be no ex- 
cuse for her counsel to argue that these witnesses 
were three thousand miles away and that she had 
NO opportunity to meet this evidence. 
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The undisputed testimony of Mr. Lewis with 
reference to delivery is as follows: 


“Q. Mr. Lewis, I hand you these two policies of in- 
surance, plaintiff’s Exhibits 1 and 2, and ask you to look 
at them and state to the jury whether you had anything 
to do with the delivery of them? 

A. Yes, sir. 

Q. State what you did in that regard. 

A. When the policies came I went to a phone and 
—what we call our rural phone, and phoned down to 
Moats’ home to know if I should hold the policies until 
he came to town or should I mail them. The answer— 


Q. Do you remember when that was? 

A. That was April 6th. 

Q. 1911? 

pe eS: 

Q. Go on. 

A. And I mailed the policies. 

Q. Were those the instructions you received on the 
phone?” 


A. Yes, sir.” 
Transcript of Record, pages 281, 282. 


We have then an admitted state of facts which 
discloses that five davs after a man had made ap- 
plication for insurance in a company whose home 
office was located three thousand miles distant 
from the place of making the application. the apph- 
eant was confined to a sanitarium conducted for 
nervous and mental diseases, and was according 
to his own statement mentally unbalanced and had 
been in a nervous state for a long time prior there- 
to, and continued to remain in this condition and 
to be at the sanitarium while the company to whom 
he had applied was still examining his application 
and undetermined whether to accept it, and that 
such company had no knowledge of anything but a 
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perfeet condition of health shown hy the applicant’s 
ewn written statements until almost two months 
after the applicant himself was dead. The question 
arises whether or not there is any rule of law ap- 
plicable to such a state of facts when the policies 
were not delivered to the insured until sixteen days 
after his confinement to the sanitarium and his at- 
tack of insanity. The answer to the question is that 
there should be no need of a rule of law to deter- 
mine what should be done in the condition pre- 
sented. The natural rnles of common honesty and 
fair dealing demand that a contract procured under 
such conditions be branded as void; and we venture 
to say that could the unfortunate man whose brain 
became tortured and his life eventually destroyed 
by his own fear of the hereafter and his religious 
zeal, now speak, he would concur in the application 
of these just and wise principles to the facts of this 
case. 

The elementary rules of municipal law, however, 
are themselves in accord with the rules of natural 
law, and it was long ago decided by the Supreme 
Court of the United States in the case of Ogden v. 
Saunders, 12 Wheat. 212, 6 L. Ed. 606, 651, that the 
obligation of a contract had its origin in the natural 
law, and all that the municipal law did was to pro- 
vide a method for the enforcement of the natural 
obligation. This rule was announced by Chief Jus- 
tice Marshall in the following language: 


“So far back as human research carries us we find 
the judicial power as a part of the executive, adminis- 
tering justice by the application of remedies to violated 
tights or broken contracts. We find that power apply- 
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ing these remedies on the idea of a pre-existing obliga- 
tion on every man to do what he has promised on con- 
sideration to do; that the breach of this obligation is an 
injury for which the injured party has a just claim to 
compensation, and that society ought to afford him a 
remedy for that injury. We find allusions to the mode 
of acquiring property, but we find no allusion, from the 
earliest time, to any supposed act of the governing power 
giving obligation to contracts. On the contrary, the 
proceedings respecting them of which we know any- 
thing evince the idea of a pre-existing intrinsic obliga- 
tion which human law enforces. If, on tracing the right 
to contract and the obligations created by contract to 
their source, we find them to exist anterior to, and in- 
dependent of society, we may reasonably conclude that 
those original and pre-existing principles are, like many 
other natural rights, brought with man into society; 
and, although they may be controlled, are not given by 
human legislation.” 


Ogden v. Saunders, 12 Wheat. 212, 344: 6 L. 
Hd., 606, 651. 


There is no rule of natural law, however, which 
recognizes the existence of any obligation where 
one of two contracting parties, possessing knowl- 
edge which he knows would prevent the other party 
from completing the contract, proceeds to induce 
such a completion without a disclosure of such facts. 
Much more rigorous is the rule and much more 
vicious the concealment where the knowledge of 
such facts is beyond the reach of the party deceived 
thereby. In fact the most elementary rules of sub- 
stantive contract law recognize this principle of nat- 
ural law in the well known and fundamental rule 
that no contract can exist until there has been a 
meeting of the minds of the parties; and in the ap- 
plication of this rule it has many times been held 
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that any change in the subject-matter of a contract, 
pending the negotiations therefor, unknown to one 
of the contracting parties, defeats even the possi- 
bility of a contract because it prevents a meeting 
of the minds. Two minds cannot meet concerning 
a physical object which is non-existent. 

The principle is so elementary as to need no 
citation of authority. If one negotiates to buy a 
house, and pending the negotiations the house is de- 
stroved by fire, no contract of purchase can there- 
after be executed because the subject-matter con- 
cerning which the negotiations were had is no longer 
in existence. A party might negotiate for the pur- 
chase of a cargo on the high seas, but if pending 
such negotiations the cargo sinks to the bottom, no 
contract concerning the same can ever be completed. 
As was stated by the Supreme Court of New Jersey: 

“A nonentity cannot be made the subject of a sale.” 

Wood v. Sheldon, 42 N. J. Law 421. 

And again: 

“If one buys bread he does not expect a stone; if he 
bargains for fish he is not satisfied with a serpent.” 


Smith v. MeNair, 19 Kan. 330. 


In the case at bar the applicant, George Scott 
Moats, applied to the plaintiff in error for a con- 
tract of life insurance. As a basis for the procure- 
ment of this contract he made certain statements 
concerning his life history and presented himself 
for physical examination to the agent of the com- 
pany. The company in considering his application 
relied solely upon the written statements of the 


said Moats and the written description of his phys- 
ical condition. 
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“Thirty-third Interrogatory: 


On what, if you know, did the defendant rely in act- 
ing upon Mr. Moats’ said application for insurance?” 


Answer to thirty-third interrogatory: 

“Upon the declarations made by him to the defend- 
ant’s medical examiner, as shown in the original, of 
which McCall’s Exhibit A is a copy, supplemented by 
the medical examiner’s report.” 


Testimony Mr. McCall, Transcript of Record, 
page 134. 

Again: 
“Nineteenth Interrogatory: 


Upon what, if you know, did the defendant base its 
acceptanee of Mr. Moats’ said application, McCall’s Ex- 
fbit A?” 


Answer to nineteenth interrogatory: 

“Solely upon the belief that the declarations made 
by him to the defendant’s medical examiner, as shown 
by McCall’s Exhibit A, were true, as well as the other 
statements contained in McCall’s Exhibit A.” 


Testimony Mr. Harrison, Transcript of Record, 
page 334. 


“Thirteenth Interrogatory: 

Upon what, if you know, did the defendant base its 
acceptance of Mr. Moats’ application, McCall’s Ex- 
bit A?” 

Answer to thirteenth interrogatory: 

“Solely upon the belief that the statements contained 
in McCall’s Exhibit A were full, complete and true as 
they are therein claimed to be.” 


Testimony William Stoddart, Transcript of Rec- 
ord, page 365. 

The above testimony stands upon the face of 
the record undisputed. 
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Thus it affirmatively appears that while the 
company to which Mr. Moats had made applica- 
tion for a contract of insurance was considering his 
application and relying solely upon his own state- 
ments concerning his physical health and his phys- 
ical appearance 6 the company’s medical examiner, 
and it is admitted by all the witnesses in the ease 
that Mr. Moats was a man of extraordinary, strik- 
ing physical appearance, this applicant was suffer- 
ing from one of the most vicious and insidious of 
all diseases and in restraint at a sanitarium. The 
application of Mr. Moats gave a word picture of a 
healthy man. It was upon this word picture that 
the company was relying in negotiating for a con- 
tract with him. But the physical man deseribed in 
this word picture was a human wreck long before 
the negotiations for this alleged contract were ever 
completed, and of this fact both the deceased and 
the woman who is now claiming the benefits of this 
alleged contract of insurance as beneficiary, had 
knowledge, while on the contrary the company had 
no knowledge until almost five months thereafter. 
How then can it be argued that the minds of the 
parties ever met with reference to the subject-mat- 
ter of this contract. 


This case would seem to be almost an isolated 
instance, but fortunately we are enabled to turn to 
an adjudication wherein the principles here appli- 
cable have been very clearly expounded and ably 
applied in a case involving life insurance. The case 
was that of Cable v. United States Life Insurance 
Company. 111 Fed. 19, 26, and comes from the Cir- 
euit Court of Appeals for the Seventh Circuit. 
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“It is a general rule that meditated silence, there be- 
ing no duty to speak, will not avail to avoid a contract. 
There being no duty to communicate inteHigence, the 
one party is not bound to speak, although he may know 
that the other party lics under a mistake. This is be- 
cause the parties are dealing with cach other at arm’s 
Jength. But even in such case the suppressio veri must 
rest in silence, not in partial and misleading statement. 
The latter amounts to suggestio falsi; for, as it has well 
been said, ‘a half truth is often the greatest of lies.’ If 
one would deal at arm’s length he must remain silent. 
He may not speak that which is certain to deceive and 
suppress that which would challenge attention, disclos- 
ing the truth. If the matter be with respect to a ma- 
terial fact which, if known to the one party and not to 
the other, would, if disclosed, induce that other to re- 
frain from contracting, either wholly or upon the terms 
proposed, the one having knowledge of the fact, if un- 
der no duty to disclose, may not by a partial statement 
throw the other party off his guard when disclosure of 
the truth and the whole truth would have prevented his 
action. 


There is, however, a class of contracts, not arising 
in confidential relation, where there is a duty to speak, 
where silence is tantamount to fraud, because ‘the silence 
goes to the very essence of the transaction, preventing 
the existence of any contract, when the transaction takes 
the form of contract, for want of union of minds be- 
tween the parties. Bigelow, Frauds, 594. This class 
of contracts comprehends many subjects, and especially 
the subject of insurance. Thus in marine insurance the 
applicant owes the duty of disclosure. If he conceals 
a material fact, whether or not he be inquired of con- 
cerning it, the policy is void, even though his silence 
arose from error of judgment and not from fraudulent 
intent. This is sometimes rested upon the ground that 
the silence is a breach of the condition precedent of 
every contract of marine insurance, ‘that the insured 
shall make full disclosure of all facts materially affect- 
ing the risk which are within his personal knowledge 
at the time when the contract is made.’ Blackburn v. 
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Vigors, 12 App. Cas. 531; Arn., Ins. (4 Eng. Eaje oi: 
Thus, where insurance was applied for upon a vessel 
‘ost or not lost, the applicant knowing of its loss, but 
concealing his knowledge from the insurer, the court 
held the concealment to be a fraud destroying the valid- 
ity of the contract, remarking (page 670, 15 Wall., and 
page 247, 21 L. Ed.): ‘When the company came to make 
this instrument they were entitled to the information 
which the plaintiffs had of the loss of the vessel. In- 
surance Co. v. Lyman, 15 Wall. 664, 21 L. Ed. 246. So 
also with respect to fire insurance it has been held that 
if one knowing of a conflagration near his property, 
without disclosing the fact, procure insurance of an un- 
derwriter ignorant of the fact, the contract is void. Bufe 
v. Turner, 6 Taunt. 338. A well considered case upon 
the subject of disclosure with respect to fire insurance 
is Insurance Co. v. Harmer, 2 Ohio St. 452, in which it 
is held by Ranney, J., that the doctrine of concealment 
as understood in marine insurance is not applicable in 
its full extent to fire policies, because the corpus is sub- 
ject to inspection by either party, but that the assured 
must not misrepresent or designedly conceal a fact of 
unusual peril to the property not with reasonable dili- 
gence discoverable by the insurer or anticipated as a 
foundation for specific inquiry. 


In respect of marine insurance, one reason for the 
requirement of disclosure is that the corpus is often not 
accessible to the insurer, and reliance must be placed 
upon the good faith of the insured. In this respect life 
insurance is more nearly allied to marine than to fire 
insurance. It is true that a medical examination will 
ascertain many things necessary to be known; but there 
is a large field of inquiry which cannot be so disclosed, 
and which may be essential to the risk to be assumed. 
The past history of the insured, the diseases with which 
he had been afflicted, the duration of life of his ances- 
tors, and their diseases, are all matters which go to the 
question of the assumption of the risk, and of which 
the insurer would naturally desire information. So, also, 
in the interval between the medical examination and 
the execution and delivery of the policy a serious change 
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in the health of the assured may have occurred of which 
the insurer might be, and probably would be, wholly 
ignorant. The insurer has therefore a right to rely upon 
the utmost good faith upon the part of the assured, and 
though the latter may not be bound to communicate, if 
uninquired of, all the details of his life which might af- 
fect the judgment of the insurer with respect to the as- 
sumption of the risk, he is certainly bound to disclose 
any impending peril to life not known to the insurer 
and of which the latter cannot reasonably be said to be 
put upon inquiry. It is the custom of insurance com- 
panies to act upon written or printed applications signed 
by the applicant, containing answers to questions pro- 
pounded. Generally, as is the fact here, by the terms 
of the contract the application is made part of and at- 
tached to the policy of insurance. In such case the an- 
swers to the questions are warranties, and no suggestion 
of immateriality of the question and answer can be en- 
tertained, because it is for the insurer to judge of the 
materiality of the information demanded and of the rea- 
sons that shall determine the assumption of the risk. 


In the case at bar, Cable in the application was in- 
quired of whether he had ever been subject to or had 
pneumonia, to which he gave a negative answer. This 
application being made part of the contract, the state- 
ment is a warranty, and is so declared to be by the ap- 
plication. This statement, in the law, refers not merely 
to the date of the application, but to the time of the 
completion and delivery of the contract. And if, after 
the statement is made, a material change occur before 
the contract is consummated, the duty of disclosure on 
the part of the assured, or the one recciving delivery of 
the policy for him, is absolute. The application of Cable 
covenanted that the policy should take effect only ‘upon 
payment of the first premium, and delivery of the policy 
during my lifetime, sound health and insurable condi- 
tion. The statements in the application of good health 
and freedom from disease, and specifically from pneu- 
monia, constitute a warranty of the contract as though 
declared simultaneously with the delivery of the policy. 
If there had been a change in health between the date 
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of the application and the delivery of the policy the 
company was entitled to know of it and to be fully in- 
formed concerning it, that it might determine whether, 
notwithstanding such change, it would consummate the 
agreement and deliver its policy; for, as stated in Traill 
vy. Baring, 33 Law J. Ch. 521, 9 Law T. (N. 8.) 708, on 
appeal 10 Law T. (N. S.) 215, if a person make a repre- 
sentation which is calculated to induce another to as- 
sume a particular liability, and the circumstances are 
afterwards, before the liability is assumed, so altered 
to the knowledge of the person making the representa- 
tion that the alteration might affect the course of con- 
duct of the person to whom the representation was made, 
it is the imperative duty of the person who made the 
representation to communicate to the person to whom 
he made it the alteration in these circumstances, and a 
court of equity will not hold the person to whom he 
made the representation to be bound by any contract 
entered into upon the faith thereof, unless such com- 
munication has been made. In British Equitable Ins. 
Co. v. Great Western Ry. Co., 38 Law J. Ch. 132, 10 Law 
T. (N. S.) 476, in July a declaration was signed for in- 
surance upon life containing reference to the usual med- 
ical attendance of the proposed assured, who certified 
that the proposed assured was in good health. The as- 
sured was also required to state who was ‘his latest, if 
other than his usual, medical attendant.” It was pro- 
vided in the letter accepting the proposal and in the re- 
ccipt for the first premium that if any change had taken 
place in the health of the assured since the date of the 
medical cxamination it would render the policy void. 
In August the assured consulted another physician, who 
discovered his patient to be suffering from disease of 
the kidneys. This fact was not communicated to the 
company, and the policy was delivered in September. 
Eight months afterwards the assured died of disease of 
the kidneys. It was held that the requirement to dis- 
close his last medical attendant was a continuous one 
up to the date of the completion of the contract; that 
the non-commuinication of his visit to the physician in 
the interval between the signing of the application and 
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the taking of the policy voided the policy. This decree 
was affirmed upon appeal. 38 Law J. Ch. 314, 20 Law 
T. (N. S.) 422. In Morrison v. Muspratt, 4 Bing. 60, one 
was represented to the insurers in December of a cer- 
tain year by a physician as enjoying ordinarily a good 
state of health. This representation was repeated in 
March following, and the insurance was effected in 
April. Between December and March the person had 
been ill with a pulmonary attack, and was attended by 
a physician other than the one who had made the rep- 
resentations to the insurance company, but no disclosure 
of the circumstance was made to the insurer. In April, 
a year after the issuance of the policy, the assured died 
of pulmonary disease. This was a case of mere repre- 
sentation, not of warranty, and the court held that the 
facts of the illness and of the attendance of the other 
physician should have been disclosed. See, also, Rose 
v. Society, 11 Ct. Sess. Cas. (2d Series) 345; Society v. 
McElroy, 49 U. S. App. 548, 28 C. C. A. 365, 83 Fed. 631. 
In Insurance Co. v. Ewing, 92 U. S. 377, 23 L. Ed. 610, 
the applicant being in extremis, a friend paid the pre- 
mium, but concealed from the agent the condition of the 
applicant. The agent delivered the policy in ignorance 
of the facts. The court held there was no valid contract, 
saying (page 380, 92 U. S., and page 612, 23 L. Ed.): ‘It 
cannot for a moment be contended that while parties 
are still in negotiation as to the terms of a contract, one 
of them, learning of a total change in the condition of 
the subject-matter of the contract of which the other is 
ignorant, can at that moment accept terms which he has 
refused before, and by so doing bind the party who has 
offered those terms when the condition of affairs was 
wholly different;’ and at page 381, 92 U. S., and page 
613, 23 L. Ed.: ‘To hold that when he was in extremis, 
an hour or two before he breathed his last, a friend 
should pay this small sum to an agent of the company, 
without the agent of the company having any idea of 
the condition of the dying man, and thus secure an obli- 
gation to pay his administrator $5000 within sixty or 
ninety days, is to affirm that one party to a negotiation 
can delay his assent to the terms of the contract until 
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the changes of fortune enable him to reap all the bene- 
fits and throw all the losses on the other side, and then, 
for the first time, do what was necessary on his part to 
make the contract obligatory... There was, therefore, 
here both a warranty of good health and insurable con- 
dition at the time of the delivery of the policy, and 
whether the statements of the application be treated as 
warranty or as representations, they were continuing up 
to and were cffective as representations or warranties 
at the time of the delivery of the policy. 1 May, Ins. 
(1th Ed.), See. 190. Independent of these considerations, 
and growing out of the very nature of the subject-matter, 
there was the Iegal obligation resting upon Cable, and 
upon those acting for him, to disclose any material 
change in his condition of health between the time of 
the application and the time of the delivery of the 
policy.” 

Cable v. United States Life Ins. Co., 111 Fed. 

19, 26-80. 


Again the same principles were announced and 
adopted by the Cireuit Covrt of Appeals for the 
Eighth Circuit in the following case: 


“Fraud vitiates all contracts. But misrepresentations 
or conccalments of the facts relative to the health of 
those whose lives are insured are peculiarly fatal to con- 
tracts of life insurance, because the companies neces- 
sarily rely upon the statements and acts of the assured 
in making their contracts. Companies cannot know and 
surgscons cannot discover by the appearance and exami- 
nation of subjects many insidious and often fatal dis- 
cases, the symptoms of which are felt by their victims. 
Hence the companies require them to answer many 
questions as to their habits, their health, their symp- 
toms, the longevity of their ancestors and the causes of 
their decease. When these have been answered and the 
examining surgeon has certified to the good health of 
the subject and the character of the risk upon his life, 
ein answers and this certificate become the basis of 
the contract. In other words, the honesty, good faith 
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and truthfulness of the person whose life is insured form 
the actual foundation of the agreement of life insurance. 
It is for this reason that contracts of life insurance are 
said to be uberrimac fidei, and any material misrepre- 
sentation or concealment is fatal to them. When the 
representation of good health and the certificate of the 
surgeon have been made, and the contract is not imme- 
diately closed, but negotiations for it continue, and pro- 
posals and counter proposals are made, but for some 
time none are accepted, the representation and certifi- 
cate continue and condition all the proposals and the 
ultimate contract when it is closed. They are all made 
in reliance upon the continued truth of the representa- 
tion and certificate, and in the belief that there has been 
no material change in the health or the probability of 
the continued life of the subject. The nature of this 
contract, the insurance of a man’s life, the perfect fa- 
mihiarity of the man himself with the condition of its 
subject-matter, his own life, the ignorance of the insur- 
ance company concerning it, and its necessary reliance 
in making the contract upon his good faith, honesty and 
truthfulness impose upon him the duty of disclosing to 
the company every fact matcrial to the risk which comes 
to his knowledge at any time before the contract is 
finally closed. An intentional omission to discharge that 
duty perpetrates a plain fraud upon the company, whiclr 
necessarily avoids the contract. The policy in this case 
cannot be sustained in the face of the intentional con- 
cealment by McElroy and his agent, Miss Doty, of the 
radical change in the condition of its subject-matter after 
the negotiations were commenced, and before they were 
closed, from a condition of robust health and probable 
long life, upon which they were based and were pro- 
ceeding, to one of dangerous illness, of a critical surgical 
operation and of imminent death. The intentional con- 
cealment of this change and the misleading represcnta- 
tion of continued good health and actual business life, 
inflicted a flagrant fraud upon this company, which is 
fatal to the contract of insurance unless it was complcted 
before McElroy was attacked with appendicitis. Insur- 
ance Co. v. Wolff, 95 U. S. 326, 333; Insurance Co. v. 
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Ewing, 92 U. S. 377, 380; Loewer v. Harris, 6 C. C. A. 394, 
57 Fed. 368, 373; Dungan v. Insurance Co., 46 Md. 469, 
498: Marshall v. Insurance Co., 58 N. Y. Super. Ct. 406, 
11 N. Y. Supp. 700; Grand Lodge v. Cressey, 47 Ill. App. 
616; Carter v. Boehm, 3 Burrows, 1905; Morrison v. Mus- 
pratt, 4 Bing. 60, 62; Huguenin v. Rayley, 6 Taunt. 186; 
Buny., Ins. (3d Ed.) 37, 38, 51, 52; Insurance Co. v. Law- 
rence, 2 Pet. 25, 49; McLanahan v. Insurance Co., 1 Pet. 
170, 185; Nippolt v. Insurance Co., 57 Minn. 275, 278, 59 
N. W. 191; Bates v. Hewitt, L. R. 2 Q. B. 595, 604; Tate 
v. Hyslop, 15 Q. B. Div. 368, 377; Blackburn vy. Vigors, 
12 App. Cas. 531. No valid contract of insurance, there- 
fore, was made or closed after June 27, 1894, and the 
only question at the close of the trial was whether or not 
such a contract had been made before that day.” 


Equitable Life Assur. Soc. v. McElroy, 83 
Fed. 631, 636-637. 


In the case at bar the applicant represented 
amongst other things as follows: 


“9. Have you ever had or suffered from any of the 
following diseases? * * 

A. Of the brain or nervous system? No. 

10. Have you ever suffered from any diseases not 
mentioned above? 

A. Nothing except grippe and acute dysentery. * * I 
declare, on behalf of myself and of any person who shall 
have or claim any interest in any insurance made here- 
under, that I have carefully read each and all of the 
above answers, that they are each written as made by 
me, that each of them is full, complete and true, and 
that to the best of my knowledge and belief I am a 
proper subject for life insurance.” 


Transcript of Record, pages 152, 153, 154. 


* * 


The above statements, forming part of the ap- 
plication of Mr. Moats, stand undisputed upon the 
record of this case. It is admitted that the repre- 
Sentations were made. It is admitted that they 
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were made on the 16th day of March, 1911. It is 
undisputed that the alleged contract of insurance 
was not delivered until April 6, 1911. It is undis- 
puted that on the 21st day of March, 1911, Mr. 
Moats was confined to the Mountain View Sani- 
tarium at Portland, Oregon, an institution con- 
ducted for nervous and mental diseases, and was at 
the time of such confinement insane; at least it does 
not seem that any sane man could read the undis- 
puted testimony of Dr. Williamson above set forth 
and still continue to doubt the insane condition of 
the mind of George Scott Moats. 

In order to arrive at a proper determination of 
this case it is necessary only to apply the rules laid 
down by two different United States Circuit Courts 
of Appeal in the cases of Cable v. United States 
Life Ins. Co., and Equitable Life Assur. Soc. v. 
McElroy. 

The rule laid down in both of these cases is that 
the representations made by an applicant for imsur- 
ance are not mere isolated statements which may be 
true at the moment they are made and false the next 
moment, but are continuing representations and 
‘“eondition all the proposals and the ultimate con- 
tract when it is closed. They are all made in reli- 
ance upon the continued truth of the representa- 
tions and certificate, and in the belief that there 
has been no material change in the health or the 
probability of the continued life of the subject.’’ 
(83 Fed., bottom page 535.) ‘Whether the state- 
ments of the application be treated as warranty or 
as representations, they were continuing up to and 
were effective as representations or warranties at 
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the time of the delivery of the policy.”’ (Cable 

United States Life Ins. Co., 111 Fed., bottom 
page 29.) 

The application of these rules to the admitted 
facts of the ease at bar lead to a result which no 
sophistry and no argument can evade. The false 
contention that a poor widow is here fighting a 
great mutual insurance company cannot change the 
undisputed fact that Mfr. Moats on the 16th day of 
March, 1911, represented that he had never sui- 
fered from any disease of the nervous system or 
brain, and that within a period of five days there- 
after and long before the alleged contract of insur- 
ance was completed, or in fact long before his appli- 
eation had been passed upon or accepted, he had 
undergone a change of health, the materiality of 
which was proven by his own death within less than 
three months thereafter. We are not dealing in 
this case with mere speculations and theories. The 
truth of the unfortunate facts concerning the life 
and death of Mi. Moats has not only been removed 
beyond the realms of controversy, but has been so 
conclusively established that nothing can ever 
change or alter it save the repeal of natural law. 


Furthermore, the case of Cable v. United States 
Life Ins. Co. also announces the rule that regardless 
of the character of representations made and re- 
gardless of whether or not they are continuous, still 
common honesty and fair dealing require that, pend- 
ing negotiations for a contract of j insurance, the fail- 
ure of an applicant to disclose to the company a 
material change in health, of which the company is 
ignorant, is a concealment which will avoid the con- 
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tract. Counsel for the defendant in error will 
doubtless attempt to distinguish the case of Cable 
v. United States Life Ins. Co. by arguing that it 
appears from the facts in that case that the appli- 
cation was made upon the express agreement that 
the applicant should be in an ‘‘insurable condition 
at the time of delivery,’’ but the very case, the ef- 
fect of which he is thereby trying to avoid, after 
discussing this precise question as to good health 
and the insurable condition at the time of delivery 
of the policy, continues: 


“Independent of these considerations (i.e., the rep- 
resentations as to good health and insurable condition), 
and growing out of the very nature of the subject-mat- 
ter, there was the legal obligation resting upon Cable, 
and upon those acting for him, to disclose any material 
change in his condition of health between the time of 
the application and the time of the delivery of the 
policy.” 

Cable v. United States Life Ins. Co., 111 Fed. 
19829. 


How much more prover should be the applica- 
tion of these rules in instances where the applicant 
himself has expressly agreed that the contract shall 
not take effect until delivery. The complaint filed 
in the case at bar alleged the execution and delivery 
of a contract of insurance. This the defendant de- 
nied and alleged that, relying on the representations 
of the applicant that he had never suffered from 
any disease of the nervous svstem or brain or any 
other diseases not mentioned, which representations 
were false, it delivered to him an instrument pur- 
porting to be a contract of insurance. The law says 
that these very representations which were pleaded 
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were continuous representations from the day they 
were made until the contract was attempted to be 
completed by the alleged delivery. The law further 
savs that if, pending negotiations for this contract, 
a material change in the subject-matter of the nego- 
tiations had taken place, which change was known 
to the applicant but not to the insurance company, 
it was the legal as well as the moral duty of the 
applicant and those acting for him to make known 
these facts to the company. 


The plaintiff in error has invoked the benefit 
of these rules by every possible method known to 
procedure. It was necessary to wait until all the 
evidence was in before this proposition could be 
urged, and as already shown, this matter was pre- 
sented to the court for consideration even before 
the case was submitted to the jury, and the court 
being in doubt, reserved his ruling but submitted 
the case nevertheless. Immediately the plaintiff in 
error moved for a judgement notwithstanding the 
verdict on this reserved ruling, which motion was 
reviewed at length and afterwards denied. The 
plaintiff in error then moved to set aside the judg- 
ment and grant a new trial on the ground that the 
Judgment was against the weight of evidence, and 
this was denied. It now comes before this court and 
asks protection of its rights as against the self ap- 
parent deception which has been imposed upon it. 


The rules of law which it invokes are not arbi- 
trary or vicious rules used to oppress the weak or 
aid the strong. Besides, the plaintiff in this case 
cannot he classified as among the weak, because she 
admitted on cross-examination, over the objection 


at 


of counsel, that she had inherited from her first 
husband four hundred and twenty (420) acres of 
land. 


“Q. And you were living on the farm there at Sum- 
merville? 

A. Yes, sir. 

Q. And which you inherited from your husband? 

A. Yes, sir. 

Q. How large a farm was that? 

A. Four hundred— 

Mr. Cochran: We object to that line of cross-ex- 
amination as being immaterial and improper cross-ex- 
amination. 

Court: Goes to the credibility of the witness. 

Mr. Cochran: Save an exception. 

Court: Exception is allowed. 

A. Shall I answer? 

Mr. Cochran: Yes. 

A. Four hundred and twenty acres.” 


Testimony of Mrs. Moats, page 77, Transcript of 
Record. 


Counsel for Mrs. Moats endeavored to show by 
redirect examination that her interest was onlv a 
dower interest, but this very endeavor onlv goes 
to show how the law has protected a woman in her 
circumstances. Furthermore, she admitted that 
there were only three children living who would par- 
ticipate with her in this land, one of whom had 
died and to whose interest she had fallen heir. 
(Page 77, Transcript of Record.) We refer to this 
testimony only for the purpose of meeting the con- 
tention which will be advanced that the rules of 
law sought to be invoked for the protection of the 
plaintiff in error should not be invoked in a case 
where a poor unfortunate widow is fighting a great 
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mutual life insurance company. Such considerations 
ave, of course, immaterial except as hollow argu- 
ment used to produce possible prejudice. 

Regardless of these considerations, however, 
these rules, as we have stated, are not cruel or 
vicious rules, but are the mere outgrowth of those 
fundamental rules of moral law which society has 
been compelled to establish for its own protection. 
They merely require that an applicant for life in- 
surance be as fair to the company which is to fur- 
nish the insurance as he expects the company to be 
fair to him. If eases of this kind are allowed to 
stand then the individual who honestly seeks life 
insurance will be purchasing protection where none 
exists, because the very company which attempts 
to furnish him with such protection is itself unpro- 
tected against the assaults of those who wittingly 
or unwittingly lead the company by means of con- 
cealment to insure individuals whose physical health 
is completely undermined. 

As was long ago stated bv the great Daniel Web- 
ster: 


66 - ry 
Society may be protected against murder but cannot 
be guarded against suicide.” 


So life insurance companies may protect them- 
Selves against frauds where there is some physical 
evidence of disease, but cannot protect themselves 
against the concealment of diseases known only to 
the individual himself, | 


No more perfect illustration of this fact ean be 
produced than is the present case. Of all the dis- 
eases known to mankind there is none so insidious 
and subtle in its workings as diseases of the brain. 
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Even those within the immediate household and 
those within close association may be unaware of 
its encroachment. There might even be instances 
whereiu the victim himself was unaware of his con- 
dition. Such cannot be the case, however, where, 
as in the present instance, the victim himself is con- 
fined to a sanitarium and even asks to be restrained, 
fearing himself the results of the disease within. 

Instances of this kind have necessitated the an- 
nouncement of the rules laid down in the cases of 
Cable v. United States Life Ins. Co., and Equitable 
Life Assur. Soc. v. McKlroy. Both cases recognize 
that negotiations for contracts of life insurance de- 
mand the utmost fidelity on the part of the appli- 
cant because companies are compelled by virtue of 
the very position which they occupy to rely upon 
the honesty, integrity and good faith of the appli- 
cant. As was well stated by Judge Sanborn in the 
case of Equitable Life Assur. Soc. v. McElroy, 83 
Fed. at page 636: 

“Companies cannot know and surgeons cannot dis- 
cover by the appearance and examination of subjects 


many insidious and often fatal diseases, the symptoms 
of which are felt by their victims.” 


And again as stated by Judge Jenkins in the 
ease of Cable v. United States Life Ins. Co., 111 Fed. 
at page 26: 

““A half truth is often the greatest of lies, and in 
cases of this kind ‘silence goes to the very essence of the 
transaction, preventing the existence of any contract, 
when the transaction takes the form of contract, for 
want of union of minds between the parties.’ ” 


It is admitted by the undisputed testimony pre- 
sented on the trial of this case that had this com- 
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pany known even of Mr. Moats’ inability to sleep 
it would not have accepted his application. As 
shown on page 335 of the Transcript of Record, Mr. 
Harrison was asked the following question: 


“Suppose Mr. Moats in his declarations to the med- 
ical examiner, as evidenced by MecCall’s Exhibit A, had 
said in answer to question No. 11 that he had consulted 
a physician that day for insomnia and nervousness, giv- 
ing the name of the physician, would you or not have 
approved, or would the defendant have accepted his ap- 
plication for insurance? 


Answer to Twenty-first Interrogatory: 
No. 


Twenty-second Interrogatory: 


Suppose Mr. Moats in answering Question 9 in the 
declarations to the medical examiner, instead of answer- 
ing ‘no’ to the question as to whether or not he had ever 
suffered from any disease of the brain or nervous sys- 
tem, had said in answer thereto that he was then suf- 
fering from insomnia—what effect, if any, would such 
answer have on the defendant’s action on McCall’s Ex- 
hibit A? 


Answer to Twenty-second Interrogatory: 

It would have had a very material effect. The de- 
fendant would not have accepted the application. 
Twenty-third Interrogatory: 

Why? 

Answer to Twenty-third Interrogatory: 


Because insomnia is a serious mental disorder, and 
a person who is suffering from insomnia is not an in- 
surable risk, for insomnia jis likely to result within a 
comparatively short time either in insanity, suicide or 
other calamity. Of course it does not always so result, 
but as affecting an application for life insurance it must 
be and always is treated as a very serious disorder, mak- 


ing the person suffering therefrom entirely uninsurable 
at the time.” 


|, a 


Suppose the condition in which Dr. Williamson 
found Mr. Moats on the 21st day of March, 1911, 
as portrayed by the perfect word picture presented 
by the testimony of the renowned doctor above 
stated, had been made known to the Insurance Com- 
pany while they were passing upon the application 
of Mr. Moats, would they have accepted his appli- 
cation? This question itself is an insult to the in- 
telligence of any sane individual. No matter how 
greedy the companv might have been, no matter 
how anxious its agent to earn a commission, no mat- 
ter how lax its methods, it would have been an act 
of business suicide to have accepted this risk. In 
fact it would have been a deliberate fraud upon all 
of the policy holders of the New York Life Insur- 
ance Company. This cannot be denied. How then 
can it be maintained that the failure of Mr. Moats 
and those acting for him to disclose these facts to 
the company was not of itself a fraud sufficient to 
avoid this contract. If it would have been a fraud 
for the company to have accepted his application 
with knowledge of these facts, it must follow that 
the concealment of these facts, whether intention- 
ally or otherwise, was itself a fraud. 


Furthermore, if it could for a moment be logi- 
cally contended or legitimately held, that the plain- 
tiff in error had failed to sufficiently plead the facts 
concerning the condition of Mr. Moats subsequent 
to the date of his application for life insurance, bv 
reason of its alleged failure to Jabel one part of its 
answer as that part which related to events occur- 
ring prior to his application, and the other part as to 
those events occurring subsequently to his applica- 
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tion, and if the technical argument that the Com- 
pany had admitted a delivery by alleging a reliance 
upon his false representations and the consequent 
delivery of an instrument purporting to be a con- 
tract of insurance, can receive recognition in a court 
of justice, nevertheless we maintain that to sustain 
the judgment in the present case would be to coun- 
¢enmnee an act which is in direct contravention of 
public policy and therefor void. Under such eir- 
cumstances the universal rule is that regardless of 
defenses pleaded, the court will of its own motion 
dismiss the case, ‘‘not for the sake of the defendant, 
but of the law itself.’’ 


The undisputed facts in this case disclose that 
the officers of the New York Life Insurance Com- 
pany, which the record shows to be a mutual com- 
pany, approved the application of an insane man; 
and this act, whether done wittingly or unwitting!r. 
is a legal fraud upoyall of the policy-holders of this 
Company, as well as a legal fraud upon every Amer- 
ican citizen In whose interest and for whose benent 
these great mutual life insurance companies are new 
heing conducted. We venture to assert that there 
1s Ho commercial enterprise in which the publie 2’ 
large is so deeply interested and so directly evn- 
cerned as in the business of life insurance. It there- 
fore rollows that for a court of justice to recognize 
hy its solenm judgments the admitted act of an in- 
surance company’s officers in approving the appli- 
cation of an insane man would be ‘subversive of 
sound morality’? and sustain the result of an act 
which the law would in the first instance prohibit. 

It has been directly held that a provision making 
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a life insurance policy incontestable from date is 
contrary to public policy, null and void, as tending 
to put fraud on a par with honesty. This rule was 
announced by the Supreme Judicial Court of Massa- 
chusetts in a comparatively recent case. The lan- 
guage of the court is too persuasive to admit of com- 
ment, and we thereforeproceed directly to the fol- 
lowing quotation: 


“But this clause purports to make the policy incon- 
testable for any cause from the date of issue. We must 
assume that the defendant issued the policy on the faith 
of the fraudulent representations, without discovering 
the fraud, or, so far as appears, having any opportunity 
to discover it, before the contract was made. It is true 
that it might have declined to issue a policy until it 
should take time to investigate the matters represented. 
If it had postponed making the contract for a consider- 
able time, and had investigated the subjects to which 
the representations related, and had then issued a policy, 
inserting in it a provision that, having made an examina- 
tion of the material matters stated by the insured, it 
was so far convinced of the truth of his statements that 
it would waive its right afterwards to set up fraud as 
a defense to the claim, a different question would have 
been presented. It might then appear that the contract 
was not induced by reliance upon fraudulent repre- 
sentations, but by an investigation which the defendant 
conducted, on which it relied. There is nothing to show 
that the policy was not issued immediately upon the 
receipt by the company of the report containing the false 
statement. The company was not bound to postpone the 
making of the contract. It had a right to enter into it, 
relying upon the report which was founded on the false 
representations. 

We think the question intended to be presented by 
the report of the judge is the same as if the plaintiff's 
intestate had gone into the home office of the defendant 
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and had made material representations as inducements 
to the issuing of a policy, and the defendant’s manager 
had said: ‘I will give you a policy, relying on your rep- 
resentations. I do not know whether they are true or 
false; but, however false and fraudulent they may be, 
the company will never avail itself of the fraud as a 
defense to a suit upon the policy,—and had then given 
him a policy containing this clause. Will the court en- 
force an agreement never to sct up fraud in defense to 
a contract, when the contract is made in reliance upon 
material representations that may be true or false? This 
question has been considered in its application to con- 
tracts of insuranee. In Wheelton v. Hardisty, 8 El. & BI. 
232-283, Lord Campbell interpreted a provision that a 
contract should be indefensible, as meaning indisputable, 
‘subject to an implied exception of personal fraud, which 
will vitiate every contract.” In Massachusetts Ben. Life 
Asso. v. Robinson, 104 Ga. 256, 42 L. R. A. 261, 30 S. E. 
918, the court said: ‘A policy providing generally that it 
should be incontestable from its date, but silent on the 
subject of defending upon grounds originating in fraud, 
would still be a valid contract. The waiver of the right 
to defend on the ground of fraud not being the subject 
of express stipulation, the law would imply that the in- 
surer intended to reserve to himself the right to defend 
upon that ground. If, however, the policy stipulated that 
it should be incontestable from its date, and the insurer 
should not be allowed any defenses, whether originating 
in fraud or otherwise; or if it were clear from the terms 
of the contract that it was the intention of the parties 
that fraud should not be a defense,—then such a contract 
would be void as being opposed to the policy of the law.’ 
In Welch v. Union Cent. Ins. Co., 108 Iowa, 224-230, 50 
L. R. A. 774, 78 N. W. 853, substantially the same doctrine 
is clearly stated. To the same effect is Bliss, Ins. 1st ed. 
Sec. 247; 2d ed. Secs. 254, 255. All the cases in Thema 
group of the above citations discuss the incontestability 
of policies, after the lapse of a specified time, upon 
grounds that imply the existence of the same rule of law, 
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THE REASONS FOR THE ENFORCEMENT OF SUCH 
A RULE ARE PARTICULARLY STRONG WHEN ONE 
OF THE CONTRACTING PARTIES IS A MUTUAL IN- 
SURANCE COMPANY, ALL THE MEMBERS OF WHICH 
SHARE IN THE PROFITS AND LOSSES. 


There are various cases which forbid companies to 
make contracts of life insurance that are against the 
policy of the law. In Ritter v. Mutual L. Ins. Co., 169 
U. S. 139, 42 L. ed. 693, 18 Sup. Ct. Rep. 300, it was held 
that a contract to insure one against suicide would be 
against public policy. Mr. Justice Harlan, in the opinion, 
said: ‘A contract, the tendency of which is to endanger 
the public interests or injuriously affect the public good, 
or which is subversive of sound morality, ought never 
to receive the sanction of a court of justice, or be made 
the foundation of its judgment. An agreement to be 
bound by a contract which the parties are making, in 
spite of subsequently discovered fraud by which it was 
obtained, would be subversive of sound morality. In 
Hatch v. Mutual L. Ins. Co., 120 Mass. 550, 21 Am. Rep. 
541, this court held that there could be no recovery under 
a policy of life insurance when the insured knowingly 
and voluntarily exposed her life by submitting to a 
criminal operation which proved fatal.” 


Reagan v. Union Mut. Life Ins. Co., 189 Mass., 
00; 76 N. E. 217. 


The portion of the above decision which has been 
capitalized appears as such only in our quotation. 
not in the original opinion. We have made this cap- 
italization for the purpose of calling to the attention 
of the court the specific reasons given in the case 
cited for the application of the rule announced, since 
the same reasons apply to the ease at bar, because 
the New York Life Insnranece Company is a mutual 
company. This fact appears from the face of the 


[ 50 ] 


policy sued upon in this case shown upon page 3 


of the transcrit of record: 
“The proportion of divisible surplus accruing on this 


policy shall be ascertained and distributed annually and 
not otherwise, and at the option of the insured.” 

Transcript of Record, page 3. 

“Q. State whether or not the New York Life In- 
surance Company is a mutual company? 

A, It i.” 

Testimony H. P. Lewis, pages 108, 110 Transeript 
of Record: 

If it is against public policy for a life insuranee 
company to make its policies incontestable from 
date on the ground that some period of time should 
be allowed for the discovery of fraud, it logically 
follows that the act of an insurance company’s offi- 
cers in unwittingly approving the application of an 
insane man is likewise against public policy, be- 
cause regardless of their intention, it is a fraud upon 
all policy-holders and the publie at large to whom 
the company holds itself out as an organization 
transacting a bona fide business. This very reason- 
ing was recognized by the Supreme Court of the 
United States in a case holding that a life insurance 
policy could not insure against the legal execution 
of the insured for crime. In this case Mr. Justice 
Brewer, quoting from an English decision, used the 
following language, which is by analogy support +” 
of our contention: 


“Tt appears to me that this resolves itself into a very 
plain and simple consideration. Suppose that in the 
policy itself this risk had been insured against; that is, 
that the party insuring had agreed to pay a sum of 
moncy year by year upon condition that, in the event 
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of his committing a capital felony, and being tried, con- 
victed, and executed for that felony, his assignees shall 
receive a certain sum of money,—is it possible that such 
a contract could be sustained? Is it not void upon the 
plainest principles of public policy? Would not such a 
contract (if available) take away one of those restraints 
operating on the minds of men against the commission 
of crimes,—namiely, the interest we have in the welfare 
and prosperity of our connections? Now, if a policy of 
that description, with such a form of condition inserted 
in it in express terms, cannot, on grounds of public 
policy, be sustained, how is it to be contended that in a 
policy expressed in such terms as the present, and after 
the events which have happened, that we can sustain 
such a claim? Can we, in considering this policy, give 
to it the effect of that insertion, which, if expressed in 
terms, would have rendered the policy, as far as that 
condition went, at least, altogether void?” 


Burt v. Union Central Life Ins. Co., 187 U.S. 
362, 364, 47 L. Ed. 216, 218. 


It would certainly be against public policy for 
the officers of the insurance company to deliberately 
contract with an individual who was non compos 
mentis. Not only would such a contract be voidable 
at the instance of the insured, but would be a fraud 
upon all other policy-holders and the public, and if 
sustained would open an avenue for the most fla- 
grant abuses by the officers of an insurance com- 
pany. There is, of course, a basic distinction be- 
tween insuring against the possibilities of insanity 
as a disease and insuring the disease when in exist- 
ence. 

If the officers of the New York Life Insurance 
Company had deliberately approved the application 
of the insane Moats, such act would, of course, have 
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been branded by the courts as against public policy. 
The result, however, in so far as the other policy 
holders and the public at large are concerned, 1s 
identically the same, whether the act of the insur- 
ance company’s officers was wilful or not wilful. It 
therefore follows upon the theory announced in the 
citation above quoted from Burt v. Union Central 
Live Insurance Company, 187 U. 8. 362, that if 
the act of the officers in approving the application 
of the insane Moats was in the first instance against 
public policy, it would be just as much against public 
policy after the act has been completed. 

It therefore follows that regardless of the super- 
ficially technical distinction that the pleadings iu 
the case at bar are insufficient to support the con- 
tention that Mr. Moats was insane when his apph- 
cation was approved and consequently no contract 
could have been completed, because of the violation 
of the continuing representation, nevertheless the 
act of the company’s officers in approving the appli- 
cation of an insane man being an act in contraven- 
tion of publie policy, imposes upon this court the 
duty of dismissing the case regardless of any de- 
fenses which may have been pleaded. The rule is 
universally recognized and everywhere adopted that 
whenever illegality appears from the face of a ease, 
such disclosure is fatal to the case and no act of the 
parties can prevent or waive the inevitable result of 
a dismissal. The following language of Justice 
Swayne is conclusive upon this proposition: 


“The instruction given to the jury, that if the con- 
tract was illegal, the illegality had been waived by the 
reconventional demand of the defendants, was founded 
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upon a misconception of the law. In such eases there 
can be no waiver. The defense is allowed, not for the 
sake of the defendant, but of the law itself. The prin- 
ciple is indespensable to the purity of its administration. 
It will not enforce what it has forbidden and denounced. 
The maxim, Ex dolo malo non oritur actio, is limited by 
no such qualification. The proposition to the contrary 
strikes us as hardly worthy of serious refutation. When- 
ever the illegality appears, whether the evidence comes 
from one side or the other, the disclosure is fatal to the 
case. No consent of the defendant can neutralize its 
effect. A stipulation in the most solemn form to waive 
the objection, would be tainted with the vice of the 
original contract, and void for the same reasons. Wher- 
ever the contamination reaches, it destroys. The prin- 
ciple to be extracted from all the cases is, that the law 
will not lend its support to a claim founded upon its 
violation.” 


Hall v. Coppell, 74 U. S. 542, 558; 19 L. Ed. 
244, 248. 


It has also been held by the Supreme Court of 
the United States, in the case of Ritter v. Mut. Life 
iicw@oeG9 U.S. 139242 LL. Wd. 693, that a contract 
of life insurance providing for payment if the in- 
sured committed suicide, was against public policy 
as tempting and encouraging crime. The same case 
held, however, that: 

“If the suicide or self-destruction takes place when 
the insured is insane and not accountable for his acts, 
the rule arising from public policy does not apply, and 
his representatives are entitled to the policy money.” 

Ritter v. Mutual Life Ins. Co., 169 U. 8. 139, 
160; 42 L. Ed. 693, 700. 

To hold therefore, that a life insurance company 

could issue a policy upon the life of an insane man, 
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would be to open the door for an evasion of the rule 
that a contract insuring against suicide 1s contrary 
to public policy, for as above stated, if suicide is 
committed by an insane person, the prohibitive rule 
does not apply. It is no less contrary to public policy 
to countenance an act which directly contravenes 
the law than to countenance an act which indirectly 
contravenes the law. In fact, the indirect contraven- 
tion is by reason of its subtility the more dangerous. 
To sustain the judgment in the present case would 
be to hold that a life insurance company could ap- 
prove the application of an insane man and would 
thereby not only be subversive of sound morality 
and the public good, but likewise lend countenance: 
to a method whereby to evade the rule prohibiting 
insurance against suicide; because they could insure 
an insane man against acts of suicide and when the 
contract was attacked as being against public policy, 
invoke the exception above cited and claim that the 
rule did not apply in cases of insane persons. Fur- 
thermore, the courts will take judicial notice of the 
fact, that a disposition to commit suicide is one «t 
the common propensities of insane persons. 


Mr. Justice Harlan, in the case of Ritter v. Mu- 
tual Life Insurance Co., 169 U. S. 139, laid down a 
rule by which may be tested the legal validity of a 
life insurance company’s act in approving the appli- 
cation of an insane man. The rule referred to is as 
follows. 

“A contract, the tendency of which is to en- 
danger the public interests or injuriously affect the 
public good, or which is subversive of sound moral- 
ity, ought never to receive the sanction of a court 
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of justice, or be made the foundation of its judg- 
ment.”’ 


Ritter v. Mutual Life Insurance Co., 169 U. 
S. 139, 160. 


The admitted act of the insurance company’s 
officers in the case at bar, in approving the applica- 
tion of an insane man, positively endangers the pub- 
lic interests and injuriously affects the public good. 


We therefore urge that the action of the trial 
court in refusing to direct a verdict for the plain- 
tiff in error and in refusing thereafter to set aside 
the verdict and enter judgment for the plaintiff in 
error, notwithstanding the verdict, should be re- 
versed and a judgment now entered in favor of the 
plaintiff in error upon the admitted facts shown by 
the record of this case. 


The second error of which the plaintiff in error 
now complains is the refusal of the trial court to 
direct a verdict in its favor upon the ground that it 
appeared from the undisputed testimony that prior 
to the 16th day of March, 1911, and prior to his ap- 
plication for insurance in the New York Life In- 
surance Company, George Scott Moats consulted 
several physicians for nervousness and sleepless- 
ness, and had suffered from nervousness and sleep- 
lessness and a disease of the brain, in direct contra- 
diction of his own written representations to the 
contrary. It will be remembered that Mr. Moats 
stated in his application in answer to the question 
whether or not he had consulted a physician within 
five years that he answered, ‘‘Once three vears be- 
fore for a pain in the back,’’ designating as the 
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physician N. Molitor, La Grande, Oregon. He was 
further asked if he had suffered from any disease 
not mentioned, to which he answered ‘‘no.’’ 


The testimony offered by the Insurance Com- 
pany for the purpose of establishing the falsity of 
Mr. Moats’ representations concerning the consul- 
tation of physicians began with the testimony of 
Dr. Molitor, which appears on pages 97 to 106, in- 
elusive, of the Transcript of Record in this ease. 
The doctor testified in substance that M1. and Mrs. 
Moats were in his office on March 3d and on March 
4, 1911; that Mrs. Moats came to consult him on 
March 3d, and at that time he had a conversation 
with Mr. Moats; that he made a short examination 
of Mr. Moats and found him to be suffering from 
neurasthenia, a term used by the medical profes- 
sion to designate the lack of nerve force; that he 
fixed the date March 3d owing to the existence of 
a charge on his books against Mr. Moats for that 
date, which was verified by the fact that on March 
14th My. and Mrs. Moats came into his office and 
paid him a fee for the previous examination, and 
upon their leaving his office at this time he recol- 
lected that he had collected the fee before, and 
called them back from the foot of the stairs to re- 
turn the second payment, which was an overcharge; 
that at the time of their conference on March 14th 
he made no complete examination of Mr. Moats, but 
found him suffering from neurasthenia produced by 
overwork. 

The evidence offered next was the testimony of 
Dr. Zimmerman, which appears on pages 246 to 258, 
inclusive, of the Transcript of Record. Dr. Zim- 
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merman testified that Mr. Moats had consulted him 
on the 18th day of March, 1911, at which time Mr. 
Moats stated to him that he was very nervous and 
could not sleep, and wanted a general physical ex- 
amination; that he diagnosed Mr. Moats’ case as 
that of a man suffering from severe mental strain 
and commonly called neurasthenia, and recom- 
mended to him the osteopathic treatment as a cure 
for his disease. In this connection we desire to di- 
rect attention to the following excerpt from the 
testimony of Mrs. Moats: 


“Q. Are you acquainted with G. W. Zimmerman, an 
osteopath? 

A. I never met him but one time. 

Q. When was that? 

A. That was the time— * * * JI was up there 
with my husband.” 


Transcript of Record, page 400. 


“Q. State whether or not he told Dr. Zimmerman ‘ 
that he was very nervous and could not sleep. 

A. He never told Dr. Zimmerman very much of any- 
thing. Very few words were said between them, and I 
asked the doctor myself what they treated on, and he 
said mostly they treated on the back, and he commenced 
to explain about the nerves of the back,” * * * 


Transcript of Record, page 402. 


“Q. State whether or not he told Dr. Zimmerman 
that he was worried. 
A. He never in my presence.” 


Transcript of Record, page 403. 


“Q. Tell the jury what about that warning that Dr. 
Zimmerman gave as there only going to be two endings 
of your husband, insanity or death. 

A. I never heard anything about insanity or death 
mentioned in my presence, and I was with him all the 
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time. He never mentioned such a thing to my husband. 
He only told him, ‘If you take treatments of me a few 
times I will make a well man of you.’ ” 


Transcript of Record, page 404. 


“Q. Mrs. Moats, what did you and your husband go 
to Dr. Zimmerman’s office for? 

A. My husband went to see just what osteopathic 
work would do. 

Q. Do for what? 

A. He never had attended an osteopath’s work and 
he just wanted to see what their treatment was. 

Q. Do for what? 

A. Well, for anything. 

Q. You just went there out of idle curiosity, is that 
it? 

A. More than anything else. There really was noth- 
ing the matter with the man at the time.” 


Transcript of Record, page 404. 


We cite the above testimony of Mrs. Moats to 
show the kind of evidence which the trial court held 
sufficient to negative the long line of testimony of 
various well known doctors as well as the admis- 
sions of Mr. Moats himself. It will be observed that 
her denials are not positive but merely to the effect 
that such and such did not transpire in her pres- 
ence. Furthermore, the statement that she and her 
husband went to the office of an osteopathic doc- 
tor out of idle curiosity destroys the effect of her 
testimony as a denial. 

The next testimony was that of Dr. Loughlin, 
which appears on pages 259 to 267, inclusive, of the 
Transcript of Record. Dr. Loughlin testified that 
he first met Mr. Moats on the 16th day of March, 
1911, about 10 o’clock in the forenoon, and was in- 
formed by Mr. Moats that there had been some re- 
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vival meetings at Summerville, Oregon, which he 
had attended and had become unduly excited along 
religious lines. The doctor further stated that he 
advised a change of environment, suggested going 
to a sanitarium in Portland and prescribed for him 
a nerve sedative. The doctor further stated that 
the man seemed to be in a very good condition 
physically and except for the existence of a highly 
nervous condition, which Mr. Moats himself at- 
tributed to his religious excitement. The doctor 
further testified that he was again called to the 
bedside of Mr. Moats on the 20th day of March, 
1911, at which time Mr. Moats told him he hadn’t 
been able to sleep any and he found his nervous 
condition much worse than it was when he exam- 
med him on the 16th day of March. Mr. Moats told 
him at this time that the devil was speaking to him; 
that the principal trouble was that he wanted him 
to do something that he didn’t want to do; that the 
man’s principal thought was to the effect that the 
devil was having a had influence over him. In con- 
nection with the testimony of Dr. Loughlin, we di- 
rect attention to the following testimony of Mrs. 
Moats found on page 399. Transcript of Record: 


“Court: You know when he was taken to Portland? 

A. That was— 

Court: The 21st of March. 

A. Yes, yes. Well, we saw Dr. Loughlin—was it 
that morning? It seems to me it was that morning he 
saw Dr. Loughlin. 

Q. The morning, the evening of which he went to 
Portland? 

A. Yes. Dr. Loughlin went to Portland with him 
that night.” 


Transcript of Record, page 399. 
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We further desire to direct attention to the fact 
that proofs of death submitted by Mrs. Moats as a 
basis for recovery in the present action contain the 
sworn statement of Dr. James W. Loughlin, M. D., 
of La Grande, Oregon, the same doctor whose 
testimony we have just referred to, in which state- 
ments are found the following questions and an- 
swers: 

“9. How long had you been the medical attendant 
or adviser of deceased? 

Since March 16th. 

10. a. For what diseases did you treat or advise 
deceased prior to Jast illness? 

a. Nervousness and sleeplessness. 


b. Give date, duration and result of each. 
b. March 16th.” 


Transcript of Record, page 179. 


We have called the particular attention of the 
court to the above testimony of Mrs. Moats for the 
reason that she corroborates Dr. Loughlin in every 
particular, save as to the fact that Mr. Moats 
consulted him on the 16th day of March, 1911. She 
undoubtedly thought it safe and perhaps better to 
admit the consultation of March 20th, but knew, of 
course, that the admission of the consultation on 
March 16th would be vital. The doctor, however, 
did not change his testimony as to either occasion, 
and, of course, was prompted by no motive. On the 
theory of continuing representations above set forth, 
however, the admission as to the undisclosed con- 
sultation of March 20th is as vital to her right of re- 
covery as the admission of the consultation on 
March 16th. 
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Following the evidence of Dr. Loughlin came 
the testimony of Dr. Upton found on pages 267 to 
279, inclusive, Transcript of Record. Dr. Upton tes- 
tified that some time during the early part of the 
year 1911, and he thought prior to March, although 
he wouldn’t be positive, Mr. Moats consulted him 
and stated to him that he was nervous and sleep- 
less, complained of inability to sleep and of ner- 
vousness; that he diagnosed Mr. Moats’ case as that 
of neurasthenia, which he explained to be nerve 
exhaustion, and that based upon the history of the 
ease which he himself had and the matters con- 
tained in the hvpothetical question propounded he 
thought that this nervousness for which Mr. Moats 
was consulting him was the incipient form of in- 
sanity of which he died. The doctor further testi- 
fied on cross-examination that he found no organic 
lesion of any kind and that outside of his nervous- 
ness and sleeplessness he was a very healthy look- 
ing man. Dr. Upton further testified, as shown on 
page 282 of the Transcript of Record, that Mrs. 
Moats herself asked him concerning the insurabil- 
ity of Mr. Moats, and he in reply made some re- 
mark concerning the nervous condition of Mr. 
Moats and gave them a negative answer. 


Dr. Williamson then testified to the effect that 
he first met Mr. Moats on the 21st day of March, 
1911, at which time he found the man possessed 
of the idea that his spirit would leave his body and 
go out into the world, or had done so, and he also 
had the belief that the devil was accompanying him 
and had been for some time, not continuously, but 
frequently, and that the devil would whisper words 
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to him, tell him to do things, and there was a con- 
stant fight being maintained by him against the 
devil to resist these advices. 


“Q. What, if anything, did he say, doctor, with ref- 
erence to the prior history of these delusions—prior to 
the date when you first met him? 

A. He spoke about their having existed previously, 
but I could not say precisely as to the time. 

Q. Could you approximate? 

A. It seems to me like it was weeks or months. I 
wouldn’t be sure, something of that kind, and the nerv- 
ous trouble, with the insomnia, had existed still longer, 
but there was, as I recall it, an increasing development 
of the symptoms in the frequency of the approach to him 
and in their intensity. 

Q. Now, doctor, isn’t it a fact that delusions in 
themselves are as much evidence of insanity as manic 
insanity itself? 

A. They are, yes.” 

Transcript of Record, pages 287, 288. 


Dr. Williamson also testified in answer to a hy- 
pothetical question outlining the evidence of the 
ease and also the observations which he himself 
had made, that in all probability the nervousness 
and sleeplessness from which Mr. Moats was suf- 
fering prior to the 16th day of March, was the in- 
cipient form of the insanity from which he died. 

Dr. Tamiesie of the Oregon State Insane Asy- 
lum, next testified, as shown on pages 297 to 317, 
inclusive, of the Transcript of Record, that he had 
attended Mr. Moats while at the Oregon State In- 
sane Asylum and very vividly described the unfor- 
tunate mental condition of Mr. Moats during his 
entire stay, showing that the afflicted man was suf- 
fering from a severe case of insanity; that he en- 
tertained delusions, was fearful of some oncoming 
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disaster and seemed to brood more particularly up- 
on religious matters. The doctor further testified 
that the man was constantly in fear of being poi- 
soned, and the intensity of his condition grew with 
the disease until he became very noisy and violent 
and had to be restrained and even given opiates; 
that as a result of his refusal to take food as well 
as the nervous strain under which he was laboring, 
he died on the 14th day of June, 1911, of manic 
depressive insanity. On cross-examination the doc- 
tor testified as follows: 


“Q. You don’t know whether Mr. Moats was insane 
on March 16th and prior thereto or not, do you? 
A. I believe he was. 


Q. You believe he was? 
A. Yes, sir. 


Q. You believed it from what you knew afterwards 
or from his condition on the 16th? 

A. I believe it from my personal investigation of 
the case after he appeared at the insane asylum, and 
from the subsequent history and from the evidence I 
have heard here in this case. 

Q. Having sat here and heard the testimony? 

A. Yes, sir. 

Q. What type of insanity did he have on the 16th 
day of March? 

A. My diagnosis was not made at that time. 

Q. No, but then from— 

A. But the ultimate diagnosis was manic depressive 
insanity. 

Q. That was on the 14th of June? 

A. Yes, sir. 

Q. But you are unable to classify his condition on 
the 16th day of March, are you? 

A. I would classify it in a similar manner. 

Q. Similar manner? 

A. Yes, sir, similar classification. 
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Q. Do you have any evidence of his being in a de- 
pressed condition on the 16th day of March? 

A. Well, from his own statements—the personal ob- 
servation of the case after he came under my care. I 
have his own statement. 

Q. He said he was depressed on the 16th of March? 

A. Yes, sir—well, not necessarily the 16th of March, 
but previously—had been depressed for some time. 

Q. And was he—were other propositions connected 
with it outside of the depression? 

A. Well, statements that he had been unduly inter- 
ested in religious matters. He dwelt upon this subject 
to the extent that he couldn’t sleep; often found himself 
in a dreamful state, as he expressed it to me a number 
of times. Later, when he became more disturbed, he ex- 
plained that he was there being sanctified or receiving 
sanctification, detailing it a little more closely.” 


Transcript of Record, pages 315-317. 


The Dr. Tamiesie just referred to is the same Dr. 
Tamiesie whose statement Mrs. Moats submitted 
in connection with the proofs of death as a basis 
for the recovery in the present case, which state- 
ment appears on pages 184, 185, 186, 187 of the 
Transcript of Record. 

Now, the only evidence offered for the purpose 
of contradicting this unbroken line of testimony 
from these professional men whose reputation can 
not be questioned, is the mere naked negation of 
Mrs. Moats upon cross-examination, and in one in- 
stance upon direct examination, the instance re- 
ferred to being the alleged visit to Dr. Loughlin on 
the morning of March 16, 1911. In other words, 
Mrs. Moats testifies to a negative and mere denial, 
whereas, the several doctors who testified against 
her testified to affirmative facts within their knowl- 
edge and positive admissions that Mr. Moats had 
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made directly to them, and under such circum- 
stances the rule obtains that as between witnesses 
of equal credibility the one who testifies to an af- 
firmative fact is to be believed as against the one 
who testifies to a negative, on the theory that one 
may forget a thing which did happen but can not 
possibly remember a thing that never happened. 
This rule was announced by the Supreme Court of 
the United States in the case of Stitt v. Huidekoper, 
17 Wall. 384; 21 L. Ed. 644. 

“One of the errors assigned and insisted on grows out 
of this conflict in testimony between the plaintiff and 
the two defendants, all of whom were sworn * * 

On this subject the court charged the jury that it is a 


rule of presumptions that ordinarily a witness who testi- 
fies to an affirmative is to be preferred to one who testi- 


fies to a negative, because he who testifies to a negative 


may have forgotten. It is possible to forget a thing that 
did happen. It is not possible to remember a thing that 
never existed. We are of opinion that the charge was a 


sound exposition of a recognized rule of evidence, of 
frequent application, and that the reason of the rule as 
stated in the charge, dispenses with the need of further 
comment on it.” 


Stitt v. Huidekoper, 17 Wall. 384, 394; 21 L. 
Ed. 644, 647. 


Again: 


“The evidence of a witness who swears positively to a 
thing, or emphatically says that he saw something, is more 
valuable than that of witnesses who say they did not 
see:” 


Rhodes v. United States, 79 Fed. 740, 743. 


Mr. Moats may have consulted physicians and 
Mrs. Moats may have known nothing about the 
consultation, although the entire evidence taken 
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would seem to establish that she had a knowledge 
of these visits, which she now attempts to deny. 


The court very properly instructed the jury that 
the undisputed evidence of the case established that 
the questions propounded to Mr. Moats concerning 
his consulting physicians and concerning his health 
were material to the risk. 


Transcript of Record, page 428. 


In view of the long chain of unbroken testi- 
mony establishing a continuous sequence of consul- 
tations with physicians concerning nervousness and 
sleeplessness long prior to the 16th day of March, 
1911, and corroborated by the testimony of Doctors 
Williamson and Tamiesie to the effect that Mr. 
Moats himself had admitted to them that he had 
for weeks or months prior to his confinement in 
the Mountain View Sanitarium on the 21st day of 
March, 1911, and his subsequent confinement in the 
asylum, suffered from sleeplessness and nervous- 
ness and delusions, negatived only by the attempted 
denial of Mrs. Moats, and in view of the rule that 
the evidence of a negative character is to be re- 
jected as against evidence of an affirmative char- 
acter, we respectfully submit that the trial court 
erred in refusing to direct a verdict for the plain- 
tiff in error, which action should be reversed and 
the proper judgment now entered. 


Upon the trial the plaintiff in error requested 
the court by form of a written instruction to in- 
struct the jury that if a man makes a representa- 
tion as of his own knowledge not knowing whether 
it be true or false and it is in fact untrue, he is 
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guilty of fraud as much as if he knew it to be un- 
true, and if they found from the evidence in the 
ease that George Moats did on the 16th day of 
March, 1911, represent to the plaintiff in error that 
he never had any disease of the nervous system or 
brain or that he had not consulted a physician 
within five years from the date of such represen- 
tation, except three years prior for a pain in the 
back, and they further found that the deceased 
had suffered from a disease of the nerves or brain 
or had consulted physicians more than once within 
five years from the date of the representation, and 
should further find that such representations were 
in fact untrue, then the verdict must be for the 
plaintiff in error. The court refused to grant this 
instruction, and to its refusal an exception was 
duly taken and allowed. 

See pages 483, 484 and 435, Transcript of Rec- 
ord. 

The rule of law in this particular as announced 
by the Supreme Court of Oregon, which case was 
presented at the trial, is as follows: 


“If a man, says Mr. Kerr in his work on fraud, makes 
a representation as of his own knowledge, not knowing 
whether it be true or false, and it is in fact untrue, he 
is guilty of fraud as much as if he knew it to be un- 
true.” 


Bonelli v. Burton, 123 Pac. 37, 39 (Oregon, 
April, 1912). 


Had this instruction been given to the jury 
they might possibly have found that Mr. Moats, 
without any absolute or convincing knowledge of 
his own disease, had made the representations which 
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he did make thinking they were true, and had the 
jury been thus instructed their verdict might have 
been for the plaintiff in error proceeding upon this 
theory of law, which was withheld from them. 

We therefore respectfully submit that for the 
errors herein discussed the present judgment should 
be reversed and a judgment entered in favor of the 
plaintiff in error or else a new trial granted. 


PLATT & PLATT, 
Attorneys for Plaintiff in Error. 
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Upon Writ of Error from the District Court of the 
United States for the District of Oregon. 


STATEMENT OF THE CASE. 


On March 16, 1911, Henry P. Lewis, an agent of 
the New York Life Insurance Company, induced Mr. 
George S. Moats, a prominent farmer of Union 
County, Oregon, to apply to him as the agent for two 
policies of life insurance of $5,000.00 each. (Transcript, 
395.) 

Lewis produced an official form of application No. 
OC. 106948, with receipt attached (see McCall’s Ex. 
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C., Trans., 163), to be detached if the premiums were 
paid in connection with the application. 


Lewis filled out an application (Trans. 396), and 
took Mr. Moats to the company’s medical examiner, 
where the usual medical examination was had, a record 
in writing made of it which was signed by Mr. Moats, 
and the premium of $134.15 paid on each policy. 


This medical examination showed Mr. Moats to be 
a perfect specimen of physical manhood and _ highly 
satisfactory to the company. His risk was better than 
the average. Mr. Moats was a man of good habits, 
well liked by his neighbors, and whose reputation for 
honesty, and uprightness of life was above reproach. 
“No man could deny his honesty,” using the words of 
one witness. 


See Testimony of William R. Challin, Trans., 
408. 


John H. Newbill, Trans., 410. 
D. R. McKenzie, Trans., 416. 


The application, medical examiner’s report and the 
premium were immediately sent to the company, and 
were duly received, and the usual inspection made. 
(Trans., 161). By the terms of the company’s pro- 
posal in the official application and receipt for pre- 
mium, which was accepted by Mr. Moats, it was 
agreed that if a policy was later delivered to Mr. 
Moats he should be insured from March 16, 1911. 
The policy was later delivered. Mr. Moats was 
given to understand and as a mater of fact, believed 
that he was insured from the date of his application. 
Not long after the taking out of the insurance, Mr. 
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Moats consulted with Dr. Loughlin for a slight, temp- 
orary disorder, and was advised to go to Portland. At 
Portland he saw Dr. Williamson and others, and re- 
turned home. Later he was taken to the Oregon Hos- 
pital for the Insane where he was discharged April 18, 
1911, as cured. Later he returned to the institution 
where he died June 14, 1911. The cause of death being 
assigned as maniacal depressive insanity. 


When the proofs of death of M1. Moats were re- 
ceived at its home office the company required an addi- 
tional affidavit from Dr. Loughlin. When this affidavit 
was prepared Dr. Loughlin, not having kept any mem- 
orandum of the date, so far as we are informed from 
the record, made an error therein and declared that he 
first saw and consulted with Mr. Moats professionally 
on March 16, 1911, in the forenoon. 


This error induced the company to break their con- 
tract so faithfully entered into by My. Moats and to 
charge him, in defense of their conduct, with fraudulent 
misrepresentation in his application for insurance. 


The claims of the insurance company being so oppo- 
site to the manner of life of Mr. Moats, came as a 
surprise to the defendant in error. 


So on September 18, 1911, she began an action 
against the plaintiff in error m the Circuit Court of the 
State of Oregon for the County of Union. Service of 
process was made upon the plaintiff in error on the 
30th day of September, 1911. Afterwards proceedings 
for the removal of the cause from the state to the fed- 
eral court were had and a transcript upon removal filed 
in the court below on the 27th day of December, 1911. 

Defendant in error by her complaint declared upon 
a contract purporting to be a policy of insurance upon 
the life of her husband. George Scott Moats. 
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The complaint, appearing in the Transcript of 
Record on page 1, et seq., is in the usual form, among 
other things alleging in paragraph three that on or 
about the 16th day of March, 1911, the New York Life 
Insurance Company in Union County, Oregon, made 
and entered into a contract with one George S. Moats, 
late husband of the plaintiff, for the use and benefit of 
the plaintiff’s ward, George A. Moats. This contract 
of life insurance was plead in haec verba in the com- 
plaint and the material portions for consideration here 
appear to be the following: 


NEW YORK LIFE 
INSURANCE COMPANY 
BY THIS POLICY OF INSURANCE AGREES 


See sere FIVE THOUSAND .......... Dollars 


at the Home office of the Company in the City and 
State of New York to George A. Moats, son of the 
insured beneficiary, with right of revocation, 
upon receipt at said Home Office of due proof of the 
death, during the continuance of this contract, of 
George S. Moats, the Insured. 


This contract is made in consideration of the first 
premium of One Hundred Thirty-four 15/100 Dollars, 
the receipt of which is hereby acknowledged, constitut- 
ing payment for the period terminating on the Six- 
teenth day of March, in the year Nineteen Hundred 
and Twelve. 


After delivery of this policy to the insured, it takes 
cffect as of the Sixteenth day of March, Nineteen Hun- 
dred and Eleven. 


It will thus be seen that the policy itself acknowl- 
edges the receipt of the payment of the premium. 
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It was next averred in the complaint that George 
S. Moats on the 16th day of March, 1911, paid to the 
defendant the sum of $134.15, being the first premium 
provided for in said contract and being the amount, the 
receipt of which is acknowledged by the terms of the 
contract and which did constitute payment for the 
period terminating on the 16th day of March, 1912. 

Then is alleged in the complaint the fact of the 
death of the insured which occurred on the 14th day of 
June, 1911, and that the company did receive at its 
home office due proof of the death of said George S. 
Moats during the continuance of the said contract of 
insurance. And then follows a claim that the sum of 
$5,000.00 with interest at the rate of 6 per cent. per 
annum from the 15th day of July, 1911, is due to the 
plaintiff in the case, defendant in error here, and then 
a prayer for judgment in accordance with the allega- 
tions of the complaint. 

On the 30th day of December, 1911, the plaintiff in 
error filed in the court below its answer. (Transcript, 
pages 32, et seq.) By this answer, in a further and 
separate defense, the plaintiff in error contends that 
at the time of making of the application for the policy 
in question, the insured falsely answered certain ques- 
tions which were submitted to him by the medical ex- 
aminer of the plaintiff in error at La Grande. By rea- 
son of the alleged false answers and the materiality of 
them, the plaintiff in error sought to overthrow the 
liability upon the contract of insurance which had been 
established by the introduction of the policy and the 
proof of non-payment of the amount due thereunder. 
The plea of the plaintiff in error was a pure confession 
and avoidance. They confessed the execution and de- 
livery of the policy and sought to avoid it by the allega- 
tion and proof of facts occurring prior to the applica- 
tion. 
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Will the court bear in mind in the consideration 
which will be given to this case the foregoing statement? 
It is fully supported by the record, references being 
made to paragraph three of the answer wherein ap- 
pears the direct allegation that prior to the 16th of 
March, 1911, and prior to the making of the applica- 
tion for insurance, certain facts existed opposite to the 
answers given in the application. In other words, it 
is claimed that Mr. Moats was guilty of fraud when 
asked the questions, ““Have you ever had or suffered 
from any of the following diseases: A. Of the brain 
or nervous system?” to which he answered “No,” and 
“11. «A. Have you ever been under the care of or 
consulted a physician concerning yourself for a cause 
within five years? B. If so, for what ailment? Name 
and address of the physician,” to which he answered, 
“Once three years ago; and acute dysentery; and for a 
pain in the back. N. Moliter, La Grande.” 

It is further claimed that those answers were false 
in that PRIOR thereto he had suffered from a disease 
of the brain and nervous system, had been under the 
care or consulted a physician in addition to the incident 
given by him. Then the plaintiff in error followed this 
allegation by appropriate claims that they relied upon 
the same and knew nothing to the contrary and had no 
means of ascertaining the truth but believed the same 
to be true and so believing, executed and delivered the 
policy in question. 

The court will please notice that on page 37 of the 
Transcript of Record is the direct allegation in the 
answer that the plaintiff in error “did make, execute 
and deliver unto the said George S. Moats, as of date 
of March 16, 1911, an instrument purporting to be a 
contract of life insurance, which instrument was in 
words, letters and figures, substantially the same as the 
contract alleged in plaintiff’s complaint.” 
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A reply placed in issue the material allegations of 
the answer, admitting as alleged in plaintiff in error’s 
answer (Transcript, page 41), “that the policy of in- 
surance was issued as of date March 16, 1911, as set 
forth in the complaint.” 


A trial was had before the Honorable Robert S. 
Bean, United States District Judge presiding, begin- 
ning the 27th day of May, 1912, and a jury, resulting 
in a verdict in favor of the defendant in error for the 
sum of $5,000.00. (Transcript, page 46.) 


A judgment (Transcript, page 47), upon said ver- 
dict was entered in favor of the defendant in error and 
against the plaintiff in error for the amount of the 
verdict. 

The negotiations of the parties resulting in the con- 
tract sued upon are mostly in writing. 


In the first place, one Henry P. Lewis, agent of 
the plaintiff in error, submitted to Mr. Moats an appli- 
cation which was duly filled out and signed. This 
application appears in the Transcript at page 143 and 
is known as McCall’s Exhibit “A.” In the applica- 
tion is the following agreement: 


“T agree as follows: 


1. That the insurance hereby applied for 
shall not take effect unless the first premium 
is paid and the policy delivered to and received 
by me during my hfetime and that unless other- 
wise agreed in writing, the policy shall then re- 
late back to and take effect as of the date of this 
application.” 


There was no other agreement between the parties 
in writing or otherwise, changing the date when the 
policy shall take effect. It will be seen, therefore, that 
under this agreement two conditions necessarily had to 
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be performed before the contract took effect, 1. Unless 
the first premium is paid. 2. Policy delivered to and 
received by me during my life time. Both of these 
conditions were performed. 


There was no agreement between the parties, as is 
sometimes the case with insurance companies, that the 
policy should be delivered during life time, sound health 
and insurable condition, and the absence of the condi- 
tion “in sound health and insurable condition” is one of 
the distinguishing features of this case. The plaintiff 
in error by the effect of its argument seeks to read 
such an additional condition into the contract of the 
parties, whereas the defendant in error is standing upon 
the contract as made, expecting the imsurance company 
to be held to its terms. 


Attached to the application was a “statement to 
be signed by applicant upon payment of the premium 
or any part thereof.” (See Transcript, page 146.) 
Moats signed this statement. In it he assented to the 
terms of the receipt which Mr. Lewis, the agent, gave 
him. 'The receipt in question, which was detached from 
the application, appears as McCall’s exhibit “C.” 
(Transcript, page 163.) An examination of this receipt 
(Transcript, page 163) discloses no additional agree- 
ments of the parties which in any way affect the former 
documents. So, therefore, the statement of the case 
by District Judge Bean is faithful to the facts and 
accurate in its details. That statement is as follows: 
(Transcript, page 50.) 

“Actions on two policies on the life of George S. 
Moats, issued by the defendant company, consolidated 
and tried before the jury. 


At the conclusion of the testimony the defendant 
moved for a directed verdict on the ground (1) That 
the assured made untrue and false statements in his 
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application for insurance concening his health and hav- 
ing consulted a physician, and (2) That five days after 
the date of the application and prior to the delivery 
of the policy, the assured became ill with a serious 
mental and nervous disorder which required his con- 
finement in a sanitarium and from the effects of which 
he died shortly after the delivery of the policy. The 
motion was overruled on the first point for the reason 
that the evidence was conflicting and presented a ques- 
tion for the jury. The Court reserved its opinion on 
the second.” 

“The jury having found verdicts in favor of plain- 
tiff, the defendant now moves for judgment in its 
favor, notwithstanding the verdicts, on the ground 
that the assured was not in sound health and insurable 
condition at the time of the delivery of the policy, 
which fact was not disclosed to the company. No such 
defense is pleaded.” 

By reference to paragraph three of the answer 
(Transcript, page 36) the Court will observe the de- 
fense to be founded upon facts alleged to exist and 
circumstances said to have happened prior to the date 
of the application. Nowhere in the pleadings will be 
found any allegation of facts eaisting or happening 
subsequently to the application. In other words, the 
jury by their verdict denied the truth of the allegations 
of defendant’s answer and we must conclude, there- 
fore, that on the 16th day of March, 1911, the assured 
was in sound health and insurable condition and made 
and entered into an agreement with the plaintiff in 
error that if the insured would pay them $134.15, at 
the time of the application and submit himself to a 
medical examination, that if the examination was sat- 
isfactory and the company shall deliver him a policy 
during his life time, that it would insure him in a sum 
equal to five thousand dollars from March 16, 19171. 
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Defendant in error alleges that the policy was ef- 
fective March 16, 1911. (See paragraph 3 of com- 
plaint, Transcript, page 2.) The plaintiff in error 
alleges that it delivered a policy as of date March 
16, 1911. (See Answer, paragraph 4, Transcript, 
page 37.) and the defendant in error admits that a 
policy of insurance was issued as of date March 16, 
1911. (See Reply, paragraph 4, Transcript, 41.) 


CORRECTION OF PLAINTIFF IN ERROR’S 
STATMENT OF THE CASE. 


The plaintiff in error erroneously assumes (page 
3, middle paragraph of its brief) that certain fraud- 
ulent concealments were made and we expressly deny 
that the record in this case discloses fraudulently con- 
cealed events either long continued or otherwise, and 
a fairer statement of the state of the record upon this 
question is as follows: 


The plaintiff in error claimed that there had been 
fraudulently concealed events, commencing about three 
months prior to the date of the application for life 
insurance and continuing to the date of the application, 
but that these claims were controverted by the defend- 
ant in error and on the trial of the issues of fact thus 
formed, a jury pronounced the truth to be that no 
such events happened and no concealments occurred. 


In the course of the argument answering plaintiff’s 
first assignment of error, we shall show the most com- 
plete contradiction of the plaintiff in error claims and 
how the weight of the testimony preponderates in favor 
of the defendant in error. 


Reference will be made to the opinion of the ex- 
perts of the insurance company upon our hypothetical 
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questions showing the cause of death of Mr. Moats to 
have begun, developed and culminated in his death 
subsequent to the date of his application for insurance. 
Reference will also be made to the manner in which 
the witnesses testified, their demeanor on the stand, and 
to the record where the contradiction occurs, and we 
shall claim all the privileges of a common law jury trial 
by a common law jury. 


ANSWER TO SPECIFICATION OF ERRORS. 
Ee 


The Trial Court did not err in overruling the mo- 
tion for a directed verdict which was made by the 
plaintiff in error at the close of all the evidence in- 
troduced upon the trial, for the reason that the evidence 
introduced upon the trial of the cause in support of the 
contentions of the plaintiff in error was contradicted 
by the evidence of the defendant in error and thus 
an issue of fact appeared which should be submitted to 


the jury. 
II. 


The Trial Court did not err in overruling the mo- 
tion for a directed verdict made by plaintiff in error at 
the close of all the evidence introduced, upon the 
ground that pending negotiations for the alleged con- 
tract of insurance, the applicant for insurance had 
become insane and his physical health irrepairably im- 
paired, for that no such grounds were submitted and 
all evidence of any such fraudulent events, if any there. 
be, is immaterial to this case, there being no plea of 
such fraud in the answer upon which to base said 
testimony and it is not true that such events happened 
pending negotiations for a contract of insurance. 
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TH. 


The Trial Court did not err as assigned by plaintiff 
in error in the third assignment, page 6 of the brief, 
for that said assignment is not the assignment made 
on page 444 of the Transcript of Record, and that it 
does not appear from the evidence, uncontradicted or 
otherwise, that the alleged contract for insurance was 
not to take effect until delivery but that if the first 
premium is paid and a delivery occurs during the life 
time of the assured, it takes effect as of March 16, 1911. 


IV. 


The Trial Court did not err in overruling plaintiff 
in error’s motion for a new trial upon the ground that 
the judgment was contrary to the weight of the evi- 
dence, for that said judgment is not contrary to the 
weight of the evidence but wholly in accord with it, 
and, moreover, the weight of the evidence is for the 
jury. 


V. 


The Trial Court did not err in refusing to give the 
instructions set forth in the fifth assignment and error 
cannot be predicated thereon in this court for the 
reason (a), said claim of error is not contained in the 
assignment of errors served upon defendant in error 
and filed on the 30th day of September, 1912 (see 
Transcript of Record, pages 442, 448, 444, 445, 446 
and 447) and (b) that the substance of said instruction 
is contained in the general instructions given by the 
trial court and (c) that it contains matters wholly 
foreign to the evidence in the case, in particular the 
following portion: “Or that no other company had 
ever declined to issue a policy upon his life or either 
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of them” and the following “and had been rejected as 
an applicant for insurance in any other imsurance 
company.” There is nothing in the pleadings or evi- 
dence to support such ideas. 


POINTS AND AUTHORITIES. 
[. 


The defense of fraud, in failing to disclose change 
of health occurring subsequently to date of application 
not being pleaded, is waived. The courts cannot un- 
dertake to pass on matters not thus involved. 


Adcock vs. Oregon Ry. Co., 45 Ore. 173. 
Blackburn vs. Lewis, 45 Ore. 422. 

Thayer vs. Buchanan, 46 Ore. 106. 

Ixastor vs. Storey, 47 Ore. 150. 

Boothe vs. Farmers Bank, 47 Ore. 299. 
Walker vs. Goldsmith, 14 Ore. 125, 132) 146. 


II. 


A party will not be permitted to recover on a claim 
or theory that is not pleaded. 


Swank vs. Swank, 37 Ore. 439, 445. 


Bartholomew vs. Durby, 61 Am. St. Rep. 
57, 61. 
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ITI. 


The “Act of Conformity” adopts the State system 
of pleading and practice “as nearly as may be.” 


U.S. Rev. St. Sec. 914. 
4 Fed. St. Anno. Sec. 563. 


The defense in this action must conform to state 
proceedure. 


Bates Fed. Procedure at Law, Sec. 10384. 
Roberts vs. Lewis, 144 U. S. 653, 658. 


EV 


The defendant in error is entitled to have the issues 
tried according to the course of the common law. This 
means a common law jury and a common law jury 
trial. 


Bates Fed. Procedure at Law, Sec. 1054. 


Ve 


All issues of fact must be submitted to and decided 
by the jury. 


Bates Fed. Procedure at Law, Sec. 1093. 
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VI. 


By delivering the application to the assured for his 
signature, a proposal is made by the Insurance Com- 
pany that if the assured will fill out the application 
and answer the medical examiner’s questions, insurance 
will be given him in accordance with the terms of the 
application if the premium be paid and the policy of 
insurance delivered during life time. If a policy be 
delivered during life time, the premium having previous- 
lv been paid, and a date be fixed for the beginning of 
the insurance, such date controls and precludes the 
parties. 


VIL. 


Where a policy of insurance purports to insure for 
one year from a date named, a provision or claim that 
the risk shall not commence until a specified time after 
the date named, is inconsistent with the provisions as 
to duration of risk and is therefore void. 


Bean vs. Etna Life Ins. Co., 78 S. E. 104. 


VITI. 


Contracts of insurance will be liberally construed 
in favor of the insured and strictly construed against 
the insurer and generally all ambiguities limiting or 
avoiding liability under the contract will be resolved 
against the insurer. 


Fenton vs. Fidelity and Casualty Co. of N. Y., 
36 Ore. 283. 


McMaster vs. New York Life Ins. Co., 78 
Fed. 33. 
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First Cooley, Briefs on the Law of Insurance, 
page 632. 


IX. 


The issuance of a policy of insurance is an accep- 
tance of the application therefor, and is based on the 
status at the time such application is made and is not 
affected by a subsequent change of health, that being 
a part of the risk the company assumes and for which 
it is paid. 

Grier vs. Mutual Life Ins. Co., 1382 N. C. 542, 
44,8. E. 38. 


Going vs. Mutual Benefit Life Ins. Co., 58 
S. C. 201, 36 S. EB. 556. 


Fried vs. Royal Ins. Co., 50 N. Y. 243. 


Cahan vs. Continental Life Ins. Co., 69 N. Y. 
300. 


Kendrick vs. Mutual Ben. Life Ins. Co., 124 
N. C. 315, 32 S. E723 


X. 


Delivery of policy not necessary. Where premium 
is paid and application accepted equity will insure 
delivery of the policy. 


Hebert vs. Mutual Life Ins. Co., 12 Fed. 807 
(Ore.). 
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NI. 


The condition “delivery during sound health” will 
not be inferred if not stated in the contract. The in- 
surance company assumes the risk of any change in 
health. 


Grier vs. Life Ins. Co., Supra. 

Going vs. Mutual Benefit Ins. Co., Supra. 

Schwartz vs. Germania Ins. Co., 18 Minn 448, 
21 Minn. 215. 

Fried vs. Royal Ins. Co., Supra. 

Cahan vs. Cont. Life Ins. Co., Supra. 


NII. 


It is a general rule that statements in the applica- 
tion refer only to the time when they are made. 


Richards vs. Manhattan Ins. Co., 31 Mo. 518. 

Levie vs. Metropolitan Life Ins. Co., 163 Mass. 
17, 39 N. E. 792. 

World Mutual Life Ins. Co. vs. Schultz, 73 
Ill. 586. 


John Hancock Mut. Life Ins. Co. vs. Daley, 
65 Ind. 6. 


NII. 


It is also a general principle that whether state- 
ments made in the application are regarded as war- 
ranties or as material representations, it is sufficient 
that they are true at the time they are made. 
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Decamp vs. N. J. Mutual Life Ins. Co., 7 
Fed. Cases. 313. 
Gordon vs. U. S. Casualty Co., 54 S. W. 98. 
Grier vs. Mutual Life Ins. Co., Supra. 
Ins. Co. vs. Higginbotham, 95 U. S. 380. 


XIV. 


In the absence of inquiry, a failure to disclose cer- 
tam facts as to the health of the applicant is not 
fraudulent. 


Spitz vs. Mutual Benefit Life Ass’n., 25 N. Y. 
Supp. 469. 
Mobile Life Ins. Co. vs. Walker, 58 Ala. 290. 


3 Cooley, Briefs on Ins., page 2102. 


GV, 


The question in a life insurance application as to 
consultation with a physician, does not refer to slight 
and temporary indisposition, but to something serious 
and substantial. 


Dobler vs. Mutual Reserve Life Ins. Co., 137 
Fed. 550, 556. 

Hubbard vs. Mutual Reserve Life Ins. Co., 
100 Fed. 719. 

New York Life Ins. Co., vs. Baker, 883 Fed. 647. 


Billings vs. Metropolitan Life Ins. Co., 41 
Atl. 516. 


Blumenthal] vs. Berkshire Life Ins. Co., 134 
Mich. 216. 
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ARGUMENT. 


PLAINTIFF IN ERROR IS SEEKING TO 
SUSTAIN A THEORY WHICH IT DID NOT 
PLEAD, A CLAIM WHICH IT DID NOT 
THINK IMPORTANT UNTIL AFTER AN 
ADVERSE VERDICT. 


The defense of plaintiff in error to the actions upon 
the policies is a plea in bar. Pleas in bar are of three 
kinds, 1. Pleas by way of traverse or denial either 
general or special. 2. Pleas by way of confession or 
avoidance, admitting the truth of plaintiff’s allegations 
by avoiding them and by alleging new matter, and 3. 
Pleas which neither admit nor deny the facts averred 
in plaintiff’s declaration or complaint by alleging some 
matter of estoppel which being inconsistent with his 
allegations preclude him from availing himself of 
them. 


The foregoing are the fundamental classifications 
of the text writers on pleading. It will therefore be 
seen that the plaintiff in error in this action has adopted 
the second class of pleas in bar; has offered a defense 
by way of confession and avoidance, admitting the 
truth of plaintiff’s allegations as to the execution and 
delivery of the policy, the payment of the premium, 
the death of the assured and the non-payment of the 
ability, and undertakes to avoid the liability by al- 
legations of fraud. 


The Act of Conformity (U.S. Rev. St. Sec. 914) 
fixes the standard of pleading. In all actions at com- 
mon law in the Federal Courts, the pleading or plead- 
ings of the defendant by which he presents his defense 
to plaintiff's complaint must conform to the require- 
ments of the State procedure in “like causes” of the 
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state in which such courts are respectively held, in- 
cluding the form and order of pleading and the method 
of stating the facts which constitute the defense and 
of interposing denials. 


Bates Fed. Procedure at Law, Sec. 1034. 
Roberts vs. Lewis, 144 U. S. 658, 657, 658. 


Under the Oregon procedure, L. O. L. Sec. 73 
“the answer of the defendant shall contain; 1. A 
general or specific denial of each material allegation 
of the complaint, controverted by the defendant, or of 
any knowledge or information thereof sufficient to 
form a belief; 2. A statement of any new matter con- 
stituting a defense and counterclaim in ordinary and 
concise language without repetition.” 


The right, therefore, to urge a defense on a theory 
or claim depends entirely upon the Oregon practice 
to which we should turn for a solution of the question. 


According to the decisions of the Supreme Court of 
Oregon, fraud, to be available as a defense, must be 
plead. 


In the case of 


Walker vs. Goldsmith, 14 Ore. 126, 132, 146, the 
Court says in effect: There being no allegations of 
fraud, such a defense cannot be considered by the 
Court. 


In the case of 


Thayer vs. Buchanan, 46 Ore. 106, 


23 


the pleadings show a defense of fraud in securing the 
confession of a judgment. Afterwards and at the 
trial the defendant declared that this Judgment was 
not fraudulently secured but was made of bounses 
given for loans, making such loans usurious and illegal. 

Justice Wolverton gives his opmion, saying (page 
109): 

“Such a contention, however, is wide of the 


defense that the judgment was fraudulently con- 
fessed,” 


and on page 110 says: 


“The pleadings set out no such defense and 
we are therefore powerless to help the defendant 
even on account of such demands.” 


In the case of Swanck vs. Swanck, 37 Ore. 439, 
Justice Moore holds that recoveries in legal proceedings 
must be had if at all, on the grounds stated in the 
pleadings. A party will not be permitted to recover 
on a claim or theory that was not pleaded. 


The second and third assignments and specifications 
of error (page 5 of the Brief of plaintiff in error) 
contemplate and describe a theory and a claim not 
alleged in any respect in their answer. It is an ad- 
mission that the assured was in good health on March 
16, 1911, but that his health changed between that 
date and the date of the delivery of the policy on 
April 6, 1911. The answer of plaintiff in error, upon 
the other hand, denies that the assured was in good 
health on March 16, 1911, and sets up a state of facts 
to which evidence might be offered in support thereof. 
After the issues of fact as formulated by answer and 
reply had been submitted to a jury who pronounced 
upon the same in favor of the defendant in error, 
ingenious and able counsel] sought another theory upon 
which to base a recovery, namely, a theory that pend- 
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ing negotiations, a change in the health of the assured 
occurred which had been undisclosed to the insurance 
company. It thus clearly appears that the alleged 
fraud in failing to disclose events happening after the 
application was “wide of the defense” of failing to 
disclose events happening prior to the application. 
Plaintiff in error claims at page 9 of the Brief in 
point VII that even though the defense is not plead, 
yet this court should permit them to assert it. This 
principle, if followed to its logical conclusion, would 
abolish the pleadings, permit secret defenses and per- 
vert those valuable rules which experience has taught 
us facilitate and subserve the ends of justice. Any 
litigant that would so contend must certainly be cling- 
ing to a vanishing hope, and cannot defeat the de- 
fendant in error in her prosecution of a just claim. 


For other cases supporting the principle that the 
failure of plaintiff in error to plead its latest discovery 
of alleged fraudulent concealments precludes an asser- 
tion in a court of justice, see the following cases: 


Adcock vs. Ore. Ry. Co., 45 Ore. 178. 
Blackburn vs. Lewis, 45 Ore. 422. 

Kaston vs. Storey, 47 Ore. 150. 

Boothe vs. Farmers Nat. Bank, 47 Ore. 299. 


Bartholomew vs. Durby Rubber Co., 61 Am. 
St. Repy 57, 61. 


31 Cyc. 128. 
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ASSUMING BUT NOT ADMITTING 
THAT A CHANGE OF HEALTH OCCURRED 
IN THE ASSURED BETWEEN THE DATE 
OF HIS APPLICATION FOR AND DELIV- 
ERY OF THE POLICY, WERE ANY FRAUD- 
ULENT CONCEALMENTS COMMITTED? 


The foregoing arises from the issue formed be- 
tween us in plaintiff’s second and third assignments 
of error, the plaintiff in error contending that when 
the assured on the 21st day of March came to Dr. 
Wilhamson’s sanitarium, a duty was imposed upon 
him to make a disclosure of this event, and, failing 
to do so, the policy of insurance is avoided. The de- 
fendant in error denies this contention. 


Among other cases cited to support the doctrine 
contended for are those of Cable vs. U. S. Life Ins. 
Co., 111 Fed. 19, and Equitable Life Ins. Society vs. 
McElroy, 83 Fed. 631. These cases are clearly and 
easily distinguishable and do not applv to this case. 

Cable vs. U. S. Life Ins. So., 111 Fed. 19, presents 
a state of facts as follows: 

On February 21, 1899, Cable applied for a policy 
of life insurance and a policy of insurance was tendered 
to him. Payment of premium was not made and did 
not accompany the application. 


The application contained a stipulation that the 
policy should take effect only “upon payment of first 
premium and delivery of policy during my life time, 
sound health and insurable condition.” On February 
27th, Cable became ill. On the same day the premium 
was paid and the policy delivered to one Lord, a 
friend and business assocate of Cable and who was 
Cable’s agent. The application was made a part of 
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the policy contract and was therefore a warranty. On 
page 29 of the opinion we find the following: 


“There was therefore here both a warranty of good 
health and insurable condition at the time of the de- 
livery of the policy, and, whether the statements of 
the application be treated as warranty or as represen- 
tations, they were continuing up to and were effective 
as representations or warranties at the time of the 
delivery of the policy.” 

When the policy was delivered the agent of the 
insurance company asked, “Cable is all right, isn’t he?” 
Whereupon Lord says “Myr. Cable has been sick for 
two or three davs but he is no worse than he has been 
for the last forty-eight hours.” 


Held: A duty was imposed upon Cable by the 
contract to disclose his illness and failing to do so, his: 
policy of insurance is void. 


Why? Because he was asked to disclose. 


As applving to these facts, this decision is not only 
correct but hundreds of cases can be found supporting 
the doctrine that where the assured and insurer agree 
that the policy shall take effect only “On payment of 
the first premium and delivery of the policy during 
my life time, sound health and insurable condition” and 
the pohey is delivered but not during sound health 
and insurable condition, that such a policy is void. 


The principle quoted in the Cable case, as having 
been announced by the English Courts in the cases of 


Trauigs. Baring, 33 L. J. G@Nes.) Che 2p 


and 


ay 


Morrison vs. Muspratt, 4 Bing. 60, 


and 
British Equit. Ins. Co. vs. Great Western Ry. 
sola. J. (NOS. Chis? 


is not so universal in its application as a reading of 
the opmion in the Cable case would indicate. In the 
case of ee ee 


Morrison vs. Muspratt, 4 Bing. 60, 


in December, 1822, one Elgie applied for insurance 
and was examined by Dr. Boot. In January and 
February, 1823, she was sick with pulmonary trouble 
and consulted Dr. Bland. In March, Dr. Boot again 
examined her and certified good health at which time 
the consultation with Dr. Bland was concealed. In 
April, 1823, a policy was issued. The court held it to 
be a question for the jury whether such concealment 
was a sufficient misrepresentation to avoid the policy. 

It will be observed that in the Cable case the judge, 
announcing the opinion, remarked that this case was 
one of “mere representation and not of warranty” 
and the court held that “the fact of illness and of the 
attendance of the other physician should have been 
disclosed.” 


The correctness of this statement is expressly chal- 
lenged for as we read the opimon in the case of Mor- 
rison vs. Muspratt, supra, the learned English court 
did not so hold but merely held it to be a question for 
the jury. 
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In the case of 


British Equit. Ins. Co. vs. Great Western Ry., 
38 L. J. (N. 8.) Ch. 132, 


the following were the facts: 


In July, 1868, one Bird applied to plaintiff for 
insurance. Payment of premium did not accompany 
the application. The notice of acceptance stated that: 
until payment of premium the company assumed no 
risk and any alteration in health in the meantime would 
render the policy void. In August, 1863, between 
medical examination and payment of premium, Bird 
discovered a dangerous state of health from another 
physician, which he did not communicate to the com- 
pany. In September, 1863, he paid the premium. ‘The 
receipt states, “If any variation * * * im health 
of assured since the medical examination and before 
payment * * * receipt to be void.” 


Held: That a policy issued under those circum- 
stances is void. 


The Court will observe that the contract itself as 
in the Cable case, supra, makes representations of 
health continuing from the time of making the applica- 
tion up to the completion of the contract, that is, up to 
the payment of the premium. 


Trail vs. Baring, “38 L. J. (ON. S.) Chataae 


In this case P. Insurance Company insured one 
Taylor on May 9, 1861. May 10th, P. Insurance 
Company asked R. Insurance Company to re-insure, 
representing that one-third of the liability on the 
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policy should be held by each of three companies, in- 
cluding P. Company. Premium for re-insurance did 
not accompany application. On May 15th, P. Com- 
pany abandoned the plan of keeping any liability it- 
self and re-insured the balance with another company. 
On May 18th, P. Company paid the premium to R. 
Company and a re-insurance policy was issued. 


Held: ‘The policy was void, the Court remarking, 
“If a person make a representation calculated to in- 
duce another to assume a particular liability and the 
circumstances are afterwards, before liability is as- 
sumed, so altered to the knowledge of the person mak- 
ing the representation that the alteration might affect 
the course of conduct of the person to whom the rep- 
resentation was made, it is the imperative duty of the 
person who made the representation to communicate 
to the person to whom he made the representation the 
alteration of those circumstances.” 


Like wise, 


Eiquit. Life Ins. Association vs. McElroy, 83 
Fed. 631. 


The assured allowed his policy to lapse and applied 
for reinstatement. A medical examination was made 
and reinstatement accepted by the company on June 
14, 1894. Payment of premium did not accompany 
the application. June 26th, defendant was taken sick 
and underwent a serious surgical operation. June 28, 
although McElroy had often refused the policy, his 
stenographer was called, to whom he gave several blank 
checks with directions to pay the premium and secure 
the policy, and on the same day the stenographer went 
to the office of the Association and asked for the policy. 
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June 29th, the premium was paid and policy received. 
At the time McElroy was in extremis. June 30th, he 
died. After the death and on June 80th, interest on 
the premium paid. The stenographer represented that 
McElroy was away, but concealed that he was in the 
hospital. 


Held: That the contract was not completed be- 
fore the sickness and was therefore void. In a dissent- 
ing opinion by Mr. Circuit Judge Caldwell, the com- 
pletion of the contract was held to be a question for 
the jury. 

The Court will observe that there was in each and 
all of the foregoing cases something to be done by the 
assured before the contracts were completed, namely, 
payment of premium. At the time the premium was 
paid some express false representation was made, and 
in applying the law to those facts, the policies were 
held void. It is plainly obvious that the principles of 
law applied to the particular facts instanced by the 
cases cited are correct when the facts are considered, 
but they have no more application to this case than 
the law of gravitation. 


Counsel for plamtiff in error have rather anticipated 
that we shall attempt to distinguish the case of Cable 
vs. U. S. Life Ins. Co. from the case at bar (see page 
39 Brief of plaintiff in error), and have suggested 
that the obiter dicta appearing in the opinion ought 
to bind this court into making a rule universal which 
was only designed to apply to a case where the promise 
was that the assured should be in “good health and in- 
surable condition” at the time of delivery and not to a 
case where the promise depended upon delivery “dur- 
ing life time.” While we shall offer some suggestions 
calculated to show the distinguishing features between 
the two cases, yet, we shall rely in proof of the dis- 
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tinction, upon adjudicated cases from the highest 
courts of the state and also from the Supreme Court 
of the United States. We shall let the opinions from 
these courts show the difference after having stated 
the facts. 


In the Cable and McElroy cases there were af- 
firmative fraudulent conditions. Affirmative false rep- 
resentations were made by Cable and McElroy for the 
purpose of securing the policies and by reason of such 
affirmative false representations, the policies were se- 
eured. The changed condition of health, the fear of 
impending dissolution, the approaching spectre of 
death, caused Cable and McElroy to affirmatively 
falsely represent in order to secure the policies. These 
affirmative false representations were made in answer 
to express inquiries on the part of the agents of the 
insurance companies. 


The facts in the case at bar are entirely different. 
There is no parallel between the two. Cable and Mc- 
Elroy falsely answered the insurance company’s ques- 
tions and inquiries. Moats did not. Cable and Mc- 
Elroy did not pay the premium before any change of 
health. Moats did. Cable agreed that his policy should 
not take effect unless delivered “while in sound health 
and insurable condition.” Moats did not. His agree- 
ment is that the policy, if delivered during life time, 
shall take effect as of March 16, 1911, McElroy, to 
get the policy, falsely answered, through his secretary, 
the inquiry as to his health. Moats did not. No inquiry 
was made. The sagacious business men in charge of 
the plaintiff in error must be presumed to have re- 
quested and inquired for all information they desired 
concerning Moats. If they asked Cable and McElroy 
as to their health and any change therein between the 
time of application and delivery of policy, why did 
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they not ask Moats? The only logical answer is—the 
information was not needed; was not desired; was not 
material, and the contract did not call for it. Moats, 
if a policy was delivered to him during his lifetime, 
was insured from March 16, 1911. If this be not true, 
Moats paid for something he did not get, namely, in- 
surance from March 16th to April 6th. If this reason- 
ing be not true, then the words “to take effect” mean 
“not to take effect.” It means that the insurance com- 
pany can promise, but not fulfill. It means that the 
insurance company may perpetrate fraud on the in- 
sured by alluring him into the belief that the agreed 
effective date after all was not an effective date. 


We controvert the claims of plaintiff in error as 
stated in their point No. 2 and assert the law to be 
as follows: 


A representation of good health and insurable con- 
dition made in an application for life insurance is not 
continuing unless (a) made so by the contract (b), or 
expressly reaffirmed on inquiry after application and 
before delivery of policy. It is sufficient if the rep- 
resentation is true when made. 

In the case of Going vs. Mutual Benefit Life Ins. 
Co., 36, S. E. 556, the Supreme Court of South 
Carolina, July 11, 1900, had under consideration a 
case arising out of the following facts. 


On May 4, 1898, J. D. Going made an application 
for insurance in writing and this, together with the 
certificate of the medical examiner, was sent to the 
home office of the company in Newark in the state of 
New Jersey. On the 28th of May, 1898, the assured 
was taken sick with what proved to be typhoid fever 
and on the 29th of June, tendered payment of premium, 
and at the time was very sick, and he subsequently 
died on the 2nd of July, 1898. The tender was held 
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equivalent to payment. The policy contained these 
conditions: “This policy does not take effect until 
the first premium shall have been actually paid during 
the lifetime of the insured.” The Court said (page 
558, bottom of page): 


“It is contended, however, by the appellants 
that there was another condition to the delivery 
of the policy which was not and could not have 
been comphed with at the time the delivery of 
the policy was demanded. to-wit: That the in- 
sured must then have been shown to be in good 
health, which was not only not shown, but, on 
the contrary, the testimony tended to show that 
assured was at the time very sick of a disease 
from which he died in a few days thereafter.” 
The Court then said: 


“But it is very obvious that the policy which 
constitutes the contract between the parties, con- 
tained no such condition, and the attempt is to 
raise such a condition by the testimony as to the 
instructions given to the local agent by the com- 
pany. Whether it would be competent to annex 
to a written contract any other condition than 
that contained in the written contract is a ques- 
tion which we do not propose to consider at 
present, as no such question seems to have been 
made up to the time when the motion for a non- 
suit was submitted.” 


And so the court affirmed a judgment in favor of 
the beneficiary and refused to read into the contract a 
statement that the assured at the time of delivery 
“should be in sound health and insurable condition” 
which the plaintiff in error by its argument seeks to 
read into this contract. 

The Supreme Court of North Carolina, on May 
5, 1908, had occasion to consider the case of 


Grier vs. Mutual Life Ins. Co., 44 S. E. 28. 
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The case arose on the following facts: On Feb- 
ruary 26, 1901, plaintiff’s intestate made out an ap- 
plication for a policyrof insurance upon his life, which 
was sent to the home office of the defendant, where it 
was accepted and a policy thereupon was duly ex- 
ecuted March 9th and dated February 26th. This 
policy was sent to defendant’s agent for delivery, who 
delivered the same on the 14th of March. In the mean- 
time insured had been taken, on the 6th of March, with 
a chill from exposure which was followed by fever. On 
the 15th of March he developed catarrhal pneumonia 
and died the 18th of March. 


“There were no averments in the anszeer of 
fraud in the application, or in the suppression 
of facts, or misrepresentation as to the condi- 
tion of health of the insured 14th March, when 
the policy was delivered.” (See page 28, 2nd 
column. ) 


Again the Court said: 


“When, therefore, the application was ac- 
cepted and the policy was issued 9th March, 
it dated back to 26th February. There only 
remained the delivery of the policy to complete 
the contract. The provision in the application 
that the contract shall not take effect until the 
first premium shall have been paid during the 
applicant’s continuance in good health, is only 
a provisional agreement, authorizing the com- 
pany to withhold the delivery of the policy un- 
til such payment in good health; but, when the 
company actually delivers the policv, then it is 
estopped, in the absence always of fraud, to as- 
sert that its solemn contract is void, either on 
account of nonpayment of premium or of ill 
health, which stipulations were asserted in the 
application as conditions to excuse it from such 
delivery, and are not grounds to invalidate the 
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policy after it has been delivered. * * * 
There is no stipulation that the policy shall not 
be delivered unless the insured is in good health, 
for that would unjustifiably shift off upon the 
insured any mortal illness accruing after the 
application, and during the time for which he 
has paid. But the agreement is that the first 
premium must be paid during good health, and, 
in the absence of fraud, the delivery of the 
policy is conclusive of that fact.” (Page 29.) 


It will be remembered that there were no averments 
in the answer of misrepresentations as to the condition 
of health of the insured March 14th when the policy 
was delivered. 


The Court further said: 


“It was contemplated by the parties that the 
payment should be made with the application 
and that the receipt then given should protect 
the insured from that date, if the application 
were accepted. The issuance of the policy is 
acceptance of the application, and should be 
based upon the status at the time the application 
is made, and is not affected by a subsequent 
change of health, for that is part of the risk 
the company assumed, and for which it was 
pad.” 


The plaintiff in error fails to comprehend the dif- 
ference between a case where the insured was asked 
as to a change in his health and hed about it and a 
case where he was not asked and had a contract render- 
ing such information unnecessary, and learned counsel 
for plaintiff in error points with hope and great pleasure 
to the Cable and McElroy cases, declaring himself, at 
page 28 of the brief, to have been fortunate in being 
able to turn to those adjudications; But when we re- 
member that the Cable case was before a court that 
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had no jurisdiction of the case and no right to consider 
it, the authority of the opinion is relieved of its quality 
as a precedent and reduced to the plane of an ordinary 
text writer discoursing upon an instant case. 


The Cable case was reversed by the Federal Su- 
preme Court on jurisdictional grounds. (See 191 


U. S. Page 288.) 


The McElroy case is decided by a divided court. The 
opinion of Mr. Circuit Judge Caldwell being un- 
answerable when he held the question as to when the 
contract was completed between McElroy and the 
Equitable to have been a question for the jury. He 
says: 


“If the contract of insurance was complete 
before the evidence of the contract—the policy 
was delivered, and before the sickness and death 
of insured, it is immaterial what was said and 
done by the insured’s stenographer at or before 
the time of the delivery of the policy and the 
payment of the premium. Nothing she said 
or did could affect the validity or binding force 
of the previously completed contract, if one ex- 
isted. The question of fact whether there was 
a completed and binding contract for insurance 
prior to the delivery of the policy and the pay- 
ment of the premium, was submited to the jury 
upon voluminous and conflicting testimony, un- 
der instructions which are not subject to any 
just exceptions. The jury found there was 
such a contract. This verdict of the jury is 
overthrown by the court on the strength of pre- 
sumptions which are unknown to the law. There 
is no presumption of law that all contracts for 
imsurance are in writing, * | 97° lien 
policy was not delivered, and the premium was 
not paid, before the sickness or death of the 
insured, these facts would not preclude the 
plaintiffs from showing, as they did, to the sat- 
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isfaction of the jury, that there was a valid 
verbal contract for the insurance, and that time 
was given for the payment of the premium; and, 
as the insurance might lawfully have been ef- 
fected in this way, there is no presumption of 
law that it was not so done. Lisbon vs. Lyman, 
49 N. H. 553. ‘To hold otherwise is to confound 
the distinction between facts and circumstances 
and presumptions.” 83 Ted. 643. 


We have no fault to find with the statement that 
“fraud vitiates all contracts,” but we must respectfully 
and earnestly insist that before it can be availed of, 
it, first, must have been plead, secondly, to have been 
proven, and that it must, thirdly, be real fraud and 
not the imagination of counsel. 


The defendant in error is not without authority 
for the contention made and she may declare her- 
self fortunate to be able to turn to the case of 


Ins. Co. vs. Higginbotham, 95 U. S. 380. 


This case is directly in point with the case at bar and 
the arguments stated in the opinion of Mr. Justice 
Hunt, with the mere changing of names, might well 
stand as the opimion of this court in the case at bar 
and also furnishes an unanswerable argument to the 
endeavor of the plaintiff in error to seek to try the 
case upon issues not made and to inject into the case 
and into the contract of the parties, statements upon 
which they never agreed. Let us attract the court to 
the contention of the parties in the case of Insurance 
Co. vs. Higginbotham, supra. The Court said: 


“The chief subject of contention arises upon 
the refusal of the judge to charge as requested 
by the defendant in the following prayers: 
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1. If the jury find from the evidence that 
the certificate of health in evidence was made by 
Dr. Day, the insured, on or about the Ist of 
October, 1870, and by him delivered to the agent 
of the defendant, at Washington City, antl by 
such agent sent to the principal office of the de- 
forges at Newark, N. J., and that the receipt 
in evidence, dated July 16, 1870, was thereupon 
forwarded from the main office of the defend- 
ant, to its agent at Washington City, and by him 
delivered to the insured on or about the four- 
teenth day of October, 1870, and that between 
the time when said certificate was made and the 
time of the delivery of said receipt to the in- 
sured, Dr. Day had had any derangement of 
health, and did not disclose that fact to the 
agent of the defendant when the receipt was 
handed to him by the agent, or before, they will 
render a verdict for the defendant upon the 
sixth plea. 


2, On refusing to instruct the jury as 
prayed by defendant, as follows: If the jury 
find from the evidence that when the certificate 
in evidence, dated October 1, 1870, was given 
to the agent of the defendant at Washington 
City, the latter was not authorized to and did not 
assume to reinstate the policy in suit, but ac- 
cepted the premium and forwarded the certi- 
ficate to his principal, and that the receipt in 
evidence, dated July 16, 1870, was then in the 
home office of the defendant, in New Jersey, 
and that said receipt was forwarded to the agent 
of the defendant on or about the twelfth day of 
October, 1870, and by him delivered to the in- 
sured on or about the fourteenth day of the 
same month; and if the jury further find, that, 
after the date of said certificate, and before the 
delivery of said receipt to the insured, the in- 
sured had had any derangement of health, or 
that at the time of the delivery of said receipt to 


39 


him he was not in sound health—they would 
render a verdict for the defendant. 


The state of Dr. Day’s health during the 
summer and autumn of 1870 was the subject ‘of 
contradictory testimony. The defendant gave 
evidence tending to prove that he was compelled 
by ill-health to give up his business as a teacher 
on the eighteenth day of October, 1870; that 
for several weeks prior to that time he was much 
debilitated, and was conscious of that fact; that 
in November he had the consumption, of which 
he died in January following; and that he was 
in feeble and disordered health from the spring 
of 1869 until his death. The plaintiff, on the 
other hand, gave evidence tending to show that 
he was in sound health till the latter part of 
October, 1870, and that he did not have the con- 
sumption until the month of November, 1870. 


The exceptions we are to consider assume 
that on the first dav of October, 1870, when he 
presented his certificate of health to the agent 
at Washington, Dr. Day was in a condition of 
health that made him a satisfactory subject for 
the reinstatement or continuance of his policy 
of insurance. 


It is contended that between the time of thus 
making and presenting his certificate to the 
agent and the date (fourteen days later) on 
which the agent delivered to him the receipt by 
which his insurance policy was continued in 
foree tnuatil Joly, 16) 1871) there lad been a 
change in his health which would have caused 
the rejection of his appheation to continue the 
policy had such change been made known to 
the company, and that the failure to make 
known such change was a fraud, which in- 
validated the policy thus renewed or continued. 


It is not contended that there were any false 
representations made on the 14th of October, 
or any devices or contrivances to deceive the 
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company. No affirmative action on that ocea- 
sion is complained of. The contention is that 
the representation made on the 14th of October 
was a continuing one, from the time it was made 
till the delivery of the renewal receipt on the 
14th, and that, if not true at the latter date, 
the contract was avoided. 


In reaching a conclusion on this point, we 
may notice, Ist, that no inquiry was made of 
Day or demand for information as to his con- 
dition between the Ist and the 14th of October. 
The company was particular and specific in its 
inquiries as to his condition on the 1st of the 
month, and required prescribed forms of evi- 
dence as to that condition. ‘There it stopped, 
and neither by expression nor by implication 
intimated a desire for later information. 


It is to be observed, secondly, that the is- 
suance made to him on the 14th day of October 
relates back to the 16th of July, in the same 
year. The certificate reads: “Policy No. 59,- 
687, on the life of Richard H. B. Day, is hereby 
continued in force for one year from date, 
July 16, 1870, settlement of the premium having 
been made as per margin.” ‘The settlement in 
the margin showed the payment of $137.50, 
being the amount of the premiu of insurance for 
one year on the sum of $5,000, as stated in the 
original policy of insurance. 


It will be observed, thirdly, that the distance 
between Washington and Newark is about two 
hundred miles only, and that the certificates of 
Dr. Day’s health and the application which 
were forwarded by the agent to the company 
at Newark would, in the ordinary course of the 
mails, reach the office at Newark on the morn- 
ing or during the day of the 2d; that all the 
forms of the company to authorize a renewal 
were complied with, and that the risk was such 
as the company would accept as a desirable one, 
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and that the receipt for the renewal was received 
in Washington on or about the 14th of October, 
and was on that day delivered to Dr. Day. 


The prayer of the insurance company did 
not include a request that the jury should de- 
termine as a matter of fact whether, upon the 
evidence submitted, the representation was or 
was not a continuous one, whether the contract 
was consummated on the 14th of October, or 
by relation on the Ist of October; but the judge 
was requested to charge, as a matter of law, 
that the representation was a continuing one. 

The facts referred to, we think, show that, 
although actually completed on the 14th of 
October, the jury would have been warranted 
in finding that the contract was understood and 
intended by the parties to take effect by relation 
as of the 1st of that month. The money was 
paid to the agent at Washington on that day. 
The insurance was post-dated so as to include 
that day. The full amount of the premium for 
one year was paid by the applicant, viz., $137.50. 
The company cut off the insured from two and 
a half months of his policy when they issued 
it on the Ist of October, and dated it as of 
July 16, although taking payment of the 
premium for a year. Je think that they did 
not necessarily intend to cut off an additional 
fourteen days, but may have meant it to be as 
of the date when the insured paid his money 
and presented a risk that they were willing to 
take, and of the time that it would have taken 
effect if they had responded without a delay of 
two weeks. Had it been otherwise, we cannot 
conceive how the sagacious business men who 
control this company would have assented to the 
delivery of the policy without inquiry as to the 
intermediate time. More than three months 
elapsed before Day’s death, monthly returns 
being made by the agent; and the company must 
have known and assented to the delivery of the 


the 14th day of October. 
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renewal receipt not only, but to the fact that 
there had been no inquiry or information as to 
Day’s health after October 1st. The jury might 
account for it on the theory that the whole con- 
tract was intended to be and was as of October 
Ist, and that it spoke from that date. 


There is every indication that Day thus re- 
lied upon that contract, nor is there any reason 
to believe that he intended to deceive or to con- 
ceal. The company made inquiries to its own 
satisfaction, so far, in such direction, upon such 
points, and within such periods, as it thought 
proper. It was not for him to advise the com- 
pany of what it should do, or to volunteer in- 
formation which it did not seek. He paid his 
money, delivered his certificate, received the re- 
newal when the company chose to give it, found 
upon examination that it covered the whole 
period from the July preceding. He lived in the 
same town with the agent, and received no sug- 
gestion from him that anything further was ex- 
pected, and was warranted in assuming that his 
contract was intended to take effect from an 
earlier period than its actual delivery. He 
probably died in the honest belief that he had 
thus provided for his widow. It would be far 
from good faith to his representatives should it 
now be held otherwise.” 


It will thus be seen that by the charges to the 


jury requested by the insurance company, they sought 
to submit the question as to the effect of the assured’s 
change of health between the first day of October and 
Here they seek to question 
the effect of the assured’s health between March 16, 
1911, and April 6, 1911, the dates being respectively 
the dates of the application and the payment of 


premium, and the reception of the policy. 


The Court very potently remarks: 
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“In reaching a conclusion on this point 
(meaning the contention that the representation 
was a continuing one) we may notice, first, that 
no inquiry was made of Day or demand for in- 
formation as to his condition between the Ist 
and 14th day of October. The company was 
particular and specific in tts inquiry as to his 
condition on the first of the month and required 
prescribed forms of eivdence as to that condi- 
tion, and there stopped and neither by expres- 
sion nor by investigation intimated a desire for 
later information.” 


When the Insurance Company in the case at bar 
agreed that if a policy should be delivered, it should 
become effective March 16th, they did not necessarily 
intend to cut off the additional 21 days between the 
date of the application and the delivery of the policy. 
They are not concerned with any other feature except 
that the insured should pay his money and present a 
risk that they are willing to take. In the case at bar 
it is not contended that there were any false represen- 
tations made on the day the policy was delivered, nor 
any device or contrivances to deceive the company. 
No affirmative action on that occasion is complained of, 
the contention being that the representation made on 
March 16th was a continuing one from the time it was 
made until the delivery of the policy. Let us answer 
this contention by using the words of the Supreme 
Court of the United States. At page 386, volume 
95, the Court said: 


“We are of the opinion that the exceptions 
to the charge of the judge, upon the theory that 
the representations by Dr. Day were made on 
the fourteenth day of October, or that conceal- 
ment was then practiced by him, on the ground 
that the previous representations, necessarily 
and as a matter of law, were continuous, and 
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that the contract was consummated on that day, 
cannot be sustained.” 


In the instanced case, counsel for the insurance 
company presented an issue in their pleadings and 
requested a charge from the court and the Supreme 
Court held against them. Here, in the case at bar, 
the plaintiff in error, without an issue in the pleadings 
and without a request made to the judge for a ruling 
in their favor, after speculating upon the results of 
a trial upon other and different allegations, after a 
verdict has come in against them, for the first time 
making a contention which, if made in the due and 
orderly course of procedure, would have been resolved 
against them, upon the authority of the opinion of the 
Supreme Court of the United States in the case last 
referred to. 


It is amusing, to say the least, to think of an in- 
surance company and its counsel, learned in the law 
as we are glad to admit they are, shall, as a last resort, 
ask this court to overrule the Supreme Court of the 
United States upon a question that is not within the 
issue, not within the evidence, and last of all, not sup- 
ported by law. Their quotation from the “Office Boy 
Digest” at page 25 of their brief, brings the suggestion 
that the office boy may have written the brief. “If 
one buys bread, he does not expect a stone. If he 
bargains for fish, he is not satisfied with a serpent,” is 
quoted for some purpose in the brief of plaintiff in 
error. The application of the remark seems more 
justifiable when we say that the assured in this case, 
when he made his application to the insurance com- 
pany upon a form submitted by them which they 
evinced a willingness to accept and answer their ques- 
tions fully and truly, submitted to a medical examina- 
tion and paid them his money, sought “to buy bread” 
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for his widow and baby, they now find that the in- 
surance company endeavored to give him “a stone.” 
“He bargained for fish,” expecting that the insurance 
policy would furnish an estate that he could pass over 
to his loved ones, his wife and baby, and on their be- 
half, by this brief, we serve notice upon them that 
they shall not be “satisfied with a serpent.” “What 
man is there of you, whom if his son ask for bread, 
will he give him a stone? Or if he ask for fish, will 
he give him a serpent?” 


Thus the man spoke who has never been equaled in 
a knowledge of abstract and evenhanded justice. 


The corruption of the remark forcibly reminds us 
of the attempt of the Insurance Company, in this 
action, to pervert the contract, add to it for the sole 
purpose of avoiding a lability voluntarily assumed as 
a part of their plan of soliciting business. 


They must keep their contract. They cannot in- 
sure us effective one date and then, when illness comes, 
which may or may not have resulted in death, claim 
another and different date as the beginning of the 
insurance. We are not disposed to make capital out 
of the fact that the plaintiff in error is an insurance 
company with a capital of four million dollars and that 
defendant in error is a widow with a dower interest 
in four hundred acres of land as counsel seem to fear 
in their suggestion at page 38 of their brief. We notice 
“the false contention that a poor widow is here fight- 
ing a great mutual insurance company,” and again at 
page 40, “the rules of law which are invoked are not 
arbitrary or vicious rules used to suppress the weak 
or aid the strong. Besides, the plaintiff in this case 
cannot be classified as among the weak because she 
admitted on cross examination, over the objection of 
counsel, that she had inherited from her first husband, 
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420 acres of land,” and this interest was only a dower 
interest. “We refer to this testimony, only for the 
purpose of meeting the contention which will be ad- 
vanced that the rules of law sought to be invoked for 
the protection of the plaintiff in error, should not be in- 
voked where a poor unfortunate widow is fightmg a 
great mutual life msurance company. Such considera- 
tions are, of course, immaterial except as hollow argu- 
ments used to produce possible prejudice.” 


The great insurance company, plaintiff in error, 
seems to have some conscientious misgivings as to the 
justice of their cause and seems to fear that this court 
might perhaps, unless they mentioned it, presume to 
favor the widows and orphans, and might be disposed 
to give them some protection against the effort of 
the insurance company to deny liability in this case 
and pervert the just rules of law which experience and 
time have fixed for the control and orderly transaction 
of business in court. 


We make bold to say that the laws under which we 
claim and the decisions which we have cited to sustain 
it, are made for the protection of widows and orphans 
against machinations of a litigant that is seeking, with- 
out right, to defeat a liability which its voluntary con- 
tracts imposed upon it. The argument of the plaintiff 
in error and the circumstances on which it seeks to 
base a defense are so notoriously and exceptionally 
absurd as to find no support in precedent. It is a case 
where a defense is attempted to be made without a 
pleading upon which to base its claim, without a con- 
tract creating the duty, without an inquiry being made 
concerning good health; but with a contract containing 
two conditions (a) payment of premium, and (b) 
delivery during life time, and these two conditions 
indisputably performed and proven. If such a con- 
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tract does not present the attributes of validity, if the 
defendant in error cannot recover upon the policy of 
insurance in this case, under these facts, then it follows 
that “to insure” means “not to insure.” ‘To lead the 
deceased to believe that he was providing an estate 
for his wife and baby, and then, when the inevitable 
time shall have come, when death removes him from the 
sphere of life, and the aching loneliness of widowhood 
becomes a stern reality, to find the insurance company 
trying to read language into the contract that was 
never contemplated by the parties, is to merit the 
adverse judgment of a jury of honest men, and a 
peremptory denial of the sophistry, fallacy and ab- 
surdity of the argument offered in defense of their 
contention. If it were agreed that the policy should 
not be effective unless delivered during lifetime, good 
health and insurable condition, it could have been 
nominated in the bond. 


Using the language of a learned justice, “Ever 
since the celebrated case of Shylock vs. Antonio, re- 
ported at large by Wm. Shakespeare, down to the last 
decision of the Supreme Court of the United States, 
forfeitures and exemptions from lability have been 
unfavored in the law, and contracts construed strictly 
against the person claiming the exemption, and liberally 
in favor of the other parties. So, therefore, contracts 
of insurance will be liberally construed in favor of 
the insured and strictly construed against the insurer, 
and generally all ambiguities limiting or avoiding lia- 
bility under the contract will be resolved against the 
insurer. 


McMaster vs. New York Life Ins. Co., 78 
Fed. 33. 
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Insurance companies are eager to take the money 
of the assured, but if death comes a little more quickly 
than the sagacious gentlemen sitting in New York 
juggling the funds of its policy holders think it ought 
to come, litigation may be expected and the courts 
called upon to stay the hand of the oppressor, to stand 
between the beneficiary and the company. The lib- 
erality of construction, the favor shown the insured 
and his widow and orphan, is a substantial favor justi- 
fied by the decisions, and does not rest upon sentiment. 

In the case at bar, the parties expressly agreed that 
the insurance should take effect March 16, 1911, and 
that the premium should become due and payable on 
the anniversary thereafter. They are now contending 
that the insurance was not effective on that date. Let 
us suppose that Mr. Moats had lived until some time 
between March 16, 1912, and April 6, 1912, and at 
which time he died, and suppose also that he had not 
paid the second premium, to what date, may we ask, 
did the first premium extend? Did it pay for insur- 
ance one year hence from March 16, 1911, the parties 
having agreed that to be the anniversary date, or did it 
pay for insurance one year hence from April 6, 1911? 
We venture to assert that if Mr. Maots had died be- 
tween March 16, 1912, and April 6, 1912, without hav- 
ing paid another premium, that the same litigation 
would have resulted upon the policy, and that the com- 
pany would now be found asserting that the liability 
began as of March 16, 1911, whereas, in the case at 
bar, they are contending that liability began April 6, 
1911, and that a delivery of the policy was necessary 
to the completion of the contract. We may assert with 
certainty that such would have béen the condition, for 
we have a judicial record of its action in the case of 
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McMaster vs. New York Life Ins. Co., 78 Fed. 
33. 


The plaintiff in this case had such an experience. 
The policy was made effective on the date of the apphi- 
cation but without an agreement to that effect and 
when the assured died, as McMaster did die, between 
the date of application and delivery one year hence, the 
plaintiff in error in that case boldly came into court 
and asserted that the policy was effective from the date 
of the application and the year expired March 16, 1912, 
and but for the intervention of the conscience of the 
court in a suit to reform the policy, this selfsame plain- 
tiff in error would have defeated the widow of Frank 
E. McMaster out of the funds which the wisdom and 
forethought of the plaintiff’s intestate made possible. 


Let us not hear any more from the plaintiff in 
error in this case of a contention so absurd. Let us con- 
strue the contract made by the parties liberally and 
with a desire to sustain the claim and take the course 
mapped out by the Supreme Court of the United States 
in the case of Insurance Company vs. Higginbotham, 
95 U. S. 380, and hold that representations made in an 
application for insurance are sufficient if true when 
made, and that “had it been otherwise, we cannot con- 
ceive the sagacious business men who control this com- 
pany would have assented to the delivery of the policy 
without inquiry as to the intermediate time.” (95 U. 
S. 885.) 


_ For other cases holding that statements in the appli- 
cation refer to the date when they are made, see the fol- 
lowing: 


Richards vs. Manhattan Ins. Co., 31 Mo. 518. 
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Levie vs. Metropolitan Ins. Co., 163 Mass. 117. 
Mutual Life Ins. Co. vs. Schultz, 73 Ill. 586. 


John Hancock Mutual Life Ins. Co. vs. Daley, 
65 Ind. 6. 


This is true whether the statements made in the ap- 
plication are regarded as warranties or as material rep- 
resentations. 


Decamp vs. N. J. Mutual Life Ins. Co., 7 Fed. 
Cases 313. 
Gordon vs. U. S. Casualty Co., 54S. W. 98. 
Grier vs. Mutual Life Ins. Co. supra. 
Ins. Co. vs. Higginbotham, supra. 


And it has always been held that in the absence of 
inquiry, a failure to disclose certain facts as to the health 
of applicant is not fraudulent. 


Spitz vs. Mutual Benefit Life Ins. Assn., 25 N. 
Y. Supp. 469. 


Mobile Life Ins. Co. vs. Walker, 58 Ala. 290. 
3 Cooley Briefs on Ins. 2102. 


IT WAS A DISPUTED QUESTION OF 
FACT AS TO WHETHER OR NOT THE REP- 
RESENTATIONS MADE IN THE APPLICA- 
TION FOR INSURANCE WERE TRUE OR 
FALSE. 
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The foregoing proposition applies to the conten- 
tion of plaintiff in error as stated in their first specifi- 
eation. The lower court who presided at the trial and 
heard the testimony, in passing upon the motion for 
a judgment not obstante veridecto, used the following 
language: 


(Transcript, page 50) “The motion was 
overruled on the first point for the reason that 
the evidence was conflicting and presented a 
question for the jury.” 


Inasmuch as this court will desire to re-examine the 
question, it is deemed necessary to an intelligent con- 
sideration of it that we refer to the testimony some- 
what more extensively than has been done by the plain- 
tiff in error. A careful reading of their brief discloses 
accuracy and completeness in the statement of the tes- 
timony tending to support their theory of the case, but 
when referring to any testimony opposing their con- 
tention, their statement of the same, while substantially 
accurate as far as it goes, is manifestly incomplete. We 
shall attempt to supply this insufficiency. 


We, therefore, say to the court that the evidence in 
the case was conflicting upon the question of whether 
or not the representations made in the application were 
false, and we contend that the weight of the evidence 
was in favor of the defendant in error. 


A careful statement of the testimony will be under- 
taken to the end that we may demonstrate to the court, 
not only that the evidence was conflicting, but that the 
preponderance was greatly in favor of the defendant in 
error. 


H. L. UNDERWOOD, a witness called on be- 
half of the insurance company, testified as follows: 
(Transcript, pages 80, 93, 94.) 


o2 
“Q. Did you examine the patient yourself? 


A. I did. 


Q. The applicant, I should say. Tell the 
jury what you found him to be from a physical 
view-point? 


A. What is the question? (Question read.) 
I found nothing abnormal. I found him a good 
risk, as far as the examination revealed his con- 
dition. 


The witness then went ahead and stated with 
what detail he made the examination and the 
particularity of it, saying in substance that the 
assured’s heart and lungs were sound. Urinalysis 
disclosed nothing abnormal, abdominal organs 
sound, pulse normal and also asked this ques- 
tion: (Transcript, page 96). 


Q. He had no ailment there at the time? 
A. None that I detected. 


Q. And you were there looking to find 
whether or not there was anything, were you, 
as the representative of the defendant company? 


A. I was.” 


It will thus be seen that one of the company’s agents 


whose sole and only duty was to conduct the medical 
examination, to ascertain the condition of the assured, 
did so, and after a very thorough examination, pro- 


nounced Mr. Moats a good risk. 
DR. NICHOLAS MOLITER was called by the 


plication. 


defendant for the purpose of showing other consulta- 
tions with physicians than the one mentioned in the ap- 
An examination of the testimony of Dr. 
Moliter shows this attempt to have failed. Question 


by Mr. Montgomery: (Page 97 of the Transcript.) 


“Q. Did Mr. Moats during the year 1911 
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consult you with reference to any physical ail- 
ments ? 


A. He was up in my office, accompanied by 
his wife, early in March.” 


The Court will observe that the doctor does not tes- 
tify that Mr. Moats consulted him, but that he was in 
his office accompanied by his wife. 


“Q. Concerning what ailment, if any, did 
Mr. Moats consult with vou on March 3rd, 1911? 
(Transcript, 98). 


A. He and Mrs. Moats came to the office 
on March 3rd, Mrs. Moats came to consult me, 
and about that tine I had a conversation also 
with Mr. Moats.” 


The Doctor had a very faint recollection of the 
conversation that Mr. Moats complained of restlessness 
and at times weakness, but at no time did this witness 
testify that Mr. Moats consulted him for a serious or 
other ailment. Upon cross-examination, the witness 
testified: (Transcript, page 102.) 


“Q. Now then, the real consultation that 
day took place for Mrs. Moats? 


A. I believe that was the consultation that 
was paid for. 


Q. The other was only incidental? 


A. The other was only incidental, I believe 
that is a fact. - 


Q. And was not for a serious disorder, or 
anything like that, was it? 


A. No, I didn’t go into the case with him. 


Q. And Mr. Moats was working very hard 
down there and vou advised him to take a rest? 
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Aw  Yaes, sir. 

Q. Now then, from that view pomt, looking 
at it from that time, from the condition that Mr. 
Moats was in, could you tell that the man was 
going to die within ninety days? 


A. I gave no thorough examination— 
couldn’t give an opinion on that whatever— 
wouldn’t attempt to. 


Q. (Transcript, page 104). Now, confin- 
ing to Mr. Moats, there was no reference to or- 
ganic diseases at all? 


A. I made no thorough examination, and 
could not pass an opinion on it—would not at- 
tempt to. 


Q. (Page 105.) The real consultation was 
for Mrs. Moats? 


A. As I recall. 


The Court will observe from this testimony that it 
has no tendency whatever to prove the falsity of the 
statements in Mr. Moats’ application, for, as has been 
said by this Court in the case of 


Mutual Reserve Life Ins. Co. of New York 
vs. Dobler, 187 Fed. Rep. 550, at page 


556, 


“Tt is plain that by these questions the plain- 
tiff in error sought to ascertain whether the ap- 
plicant had consulted a physician for any dis- 
ease or ailment or had been attended or pre- 
scribed for by a physician for a disease or ail- 
ment. In Moulor vs. Ins. Co., 111 U. S. 335, 
4 Sup. Ct. 466, 28 L. Ed. 447, it was said that 
the application for insurance must be understood 
to relate to matters which have a sensible, appre- 
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ciable form. In Connecticut Mut. Life Ins. Co. 
ver Winton Gast Co., 12 WU. S. 250, 5 Sup.Ct. 
119, 28 L. Ed. 708, it was said that the ques- 
tions in an application do not require the appli- 
cant to tell every incident or accidental or slight 
disease or ailment which left no trace of injury 
to health, and were unattended by substantial 
injury or inconvenience or prolonged suffering; 
and in Hubbard vs. Mutual Reserve Fund Life 
Assn., 100 Fed. 719, 40 C. C. A. 665, it was held 
that the word “consulted,” found in such ques- 
tions, did not relate to the opinion of a phy- 
siclan concerning a slight and temporary indis- 
position, speedily forgotten. Of similar import 
are the decisions of the Supreme Court of Mich- 
igan in Plumb vs. Penn. Mut. Life Ins. Co., 65 
N. W. 611, and the Supreme Court of Ver- 
mont in Billings vs. Metropolitan Life Ins. Co. 
(Vt.), 41 Atl. 516, and other decisions too nu- 
merous to require further specification.” 


Let us turn to the testimony of Mrs. Moats (‘Tran- 
script, page 385) : 
“Q. Do you remember of an event of your 


being in La Grande upon the occasion of seeing 
Doctor Molitor? 


A. Yes. 
Q. Do you remember about when that was? 


Q. I don’t just remember the date, but it 
was in the spring. I went to see him to consult 
him myself, and Mr. Moats was with me at the 
time. 


Q. State whether or not Mr. Moats went to 
see Dr. Moliter to consult him for himself? 


A. I do not know; not when I was with 
him, he didn’t. 


Q. State whether or not he did when you 
were with him? 
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A. He didn’t that day I was with him. He 
went with me because I hadn’t been very 
well. I was just getting over a severe illness, 
and he went with me, and my talk was with Dr. 
Moliter myself.” 


Tt will thus be seen from the incident with Dr. Mol- 
iter that there was no consultation with him at all. A 
casual remark ealled for the Doctor’s advice to take a 
rest, and to take the Doctor’s statement for it: (Tran- 
script, page 103.) 

“Q. And was not for a serious disorder, or 
anything like that, was it? 


A. No, I didn’t go into the case with him.” 


Again the plaintiff in error sought to prove the alle- 
gations of their answer by offering a witness by the 
name of CHARLES HENRY UPTON. (Tran- 
script, 267.) This witness thinks that he met Mr. 
Moats some time during the spring of 1911. Where- 
upon Mr. Montgomery asked the witness the following 
questions: (Page 268.) 


“Q. What statements, if any, did Mr. 
Moats make to you at that time concerning his 
condition ? 


A. I don’t recall any outside of his explain- 
ing that he was unable to sleep and more or 
less nervous. 


Q. What, doctor, was your diagnosis of his 
case? 


A. I considered it a case of neurasthenia. 
_ Q. Explain to the jury, doctor, what that 
iS. 

A. That is nervous exhaustion, nervous de- 


pravity, overworked nerves, considering the re- 
cuperative power of the nervous system. 
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Q. And did your examination disclose any 
physical reason as a cause of this nervous condi- 
tion ? 


A. Physically sound, apparently.” 
Upon cross-examination, the doctor said: (Page 
-~ 
70.) 


Q. You are quite unable to say, doctor, 
just when it was that Mr. Moats came in to see 
you? 


A. No, I couldn’t give you the date. 


Q. You don’t know whether before or after 
the 16th of March? 


A. I could not be real positive about it. 


Q. Mrs. Moats was with him? 
A. Yes, sir. 
Q. Was that the time that you removed 


the growth from his eye? 


A. He may have been there before. I 
hadn’t remembered that I had removed some- 
thing from his eye, but probably I did. 


Q. You don’t remember that? 
A. I don’t think I did at that time. 
Q. I mean the eye-lid. 


A. I understand. I don’t think I did at 
that time. 
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Q. (Transcript, 272). Did you examine 
him physically ? 

A. Yes, sir, went over his abdomen and his 
general condition—found him to be in good con- 
dition. 


Q. Found him physically sound in that re- 
spect? 


d8 


A. Apparently. 
Q. Found no organic lesions? 


A. No organic trouble; no show of patho- 
logical condition. 


Q. No pathological condition ? 
A. Not that I could determine. 


Q. (Transcript, 273.) Now, neurasthenia 
is a general name which physicians have to des- 
ignate a multitude of things, isn’t it? 


A. Not a multitude of conditions, no, sir. 
It designates just exactly what the name says, 
an asthenic condition of the nervous system. 


Q. What does that mean? 


A. That means without sufficient nourish- 
ment to keep it up to normal conditions. 


Q. In other words, it might be due to over- 
o 
work? 


A. It might be due to over-work, exhaus- 
tion, depravity in any manner. 


Q. Not necessarily serious in any respect? 
A. May not be. 


Q. Ifa man is following a sedentary life, 
working on the inside, and does not take much 
exercise, he may get that? 


A. More apt to have it. 


Q. A man out on the farm, he may get it by 
working hard on his farm, and keeping long 
hours ? 


Worrying, yes. 
Worrying, incident to the business? 


Yes, sir. 


a oO > 


None of it is necesasrily serious? 
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A. Might not be, not necessarily. That is 
right. 


The witness then testified that the condition in 
which Mr. Moats was, requiring his confinement in the 
asylum, did not necesasrily begin prior to March 16th, 
the witness saying: (Transcript, 275.) 


“Q. If a man was—later developed a men- 
tal condition which required him to be confined 
in the asylum, isn’t it possible that such condi- 
tion might spring up after the 16th of March? 


A. Qh yes, ves, mania can occur in a very 
short time; may become a raving maniac inside 
of 24 hours, without any previous lesion notice- 


able.”’ 


Then the doctor said: (Transcript, page 277.) 


Q. Now, doctor, suppose that Mr. Moats 
was examined on the 16th of March, 1911, and 
at that time was found to be sound both phys- 
ically and mentally, as far as one could discover 
upon a thorough examination, and afterwards he 
went to Portland, was there treated at a hos- 
pital, and later on in April was taken to the 
asylum, was taken to the asylum on the 18th 
of April, and was discharged as cured on the 
second of May, and again committed to the asy- 
lum on the 7th of June, and died on the 14th of 
June of maniacal exhaustion, is it not possible 
under that state of facts for the maniacal con- 
dition to have begun, developed, and culminated 
subsequent to March 16, 1911? 


A. Yes, er” 


Now, let us turn to the testimony of Mrs. Moats 
and ascertain what the conflict was between the testi- 
mony of this witness and Mrs. Moats. (‘Transcript, 
page 387.) 
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“Q. Did you hear some testimony by a gen- 
tleman by the name of C. H. Upton yester- 


day? 
vag Jt Chick 
A. Are you acquainted with Dr. Upton? 
As Tami. 


@. You may state whether or not =i 
Moats, together with yourself, called upon Dr. 
Upton. 


Pn Y es. 
Q. Do you know when it was? 
A. It was—well, the very day that I went 


to consult Dr. Molitor about myself, we came 
directly from his office. We had heard that Dr. 
Upon was an eve specialist, and Mr. Moats had 
been having trouble with one of his eyes for 
about a week or two, and we came directly from 
Dr. Molitor’s office to Dr. Upton’s. That was 
the only time—the first trip and the last. 


Q. What was the trouble with his eye? 


A. Just a swelling underneath here. It 
didn’t pain him, but he was anxious to find out 
what it was. I was present when the doctor ex- 
amined his eve.” 


The witness then testified that the affection was of 
no importance, caused no difficulty, and upon being 
removed by the doctor, returned no more, and then said: 
(Transcript, page 388.) 


“Q. State to the jury whether or not your 
husband there at the time consulted Dr. Upton 
for nervousness or sleeplessness? 


A. There waswt a thing mentioned about 
sleeplessness, about my husband’s condition. 
The only thing that he done was taking that lit- 
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tle lump, as he called it, off of his eye, and giv- 
ing him this iodine, and he never examined him 
or spoke of nervousness—nothing else mentioned 
but that. 


Q. ‘Tell the jury whether or not there was 
a discussion had on insurance ? 


A. There wasn’t such a thing as insurance 
mentioned—not a thing of insurance mentioned. 
We did talk on eve subjects—his eye. 


@. State whether or not you inquired of 
Dr. Upton whether or not your husband was an 
insurable risk? 


A. No, I didn’t. I had no desire to ask 
any such a question. I never thought of it. 
There wasn’t a thing about insurance mentioned 
while he was in the office.” 


The next witness produced by the plaintiff in er- 
ror was a witness by the name of JAMES W. 
LOUGHLIN. It was Dr. Loughlin who testified 
that Mr. Moats consulted him on the morning of 
March 16, 1911. If this witness had not made a mis- 
take in the date when he first saw Mr. Moats, this liti- 
gation perhaps would not have happened, but when we 
consider the doctor’s testimony, beginning at page 259 
of the record, in the light of the cross-examination, we 
find that Mr. Moats, if he did consult him, it was not 
for a serious disorder, but for a slight affection that 
would speedily disappear. 


“Q. (Transcript, 267.) And from Mr. 
Moats’ viewpoint it had the appearance to him 
after he had been encouraged by you to the be- 
lief that it was a slight disorder, that it would 
speedily disappear? 

A. I encouraged him in that belief? 


Q. He went away with that belief? 
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Mrs. Moats takes issue with Dr. Loughlin as to the 
date of his consultation. She testifies that during 
March, 1911, her husband managed the farm. (Tran- 
script, page 390.) This question was asked her: 


“Q. You may state whether or not there 
was anything of a peculiar nature in his con- 
duct, noticed by you, or observed by you previ- 
ous to March 16, 1911. 


A. None whatever. I never noticed any- 
thing peculiar, and I was with him constantly. 
Nothing at all that I could notice, anything 
strange at all about him. He was just as nat- 
ural to me as he ever was. I never noticed any- 
thing. 


Q. State whether or not he became at any 
time unduly excited from any cause? 


A. No, he never.” 


The witness then testified (Transcript, page 392) 
that she and her husband went to La Grande on or 
about the 16th of March. Went in a buggy. The 
team was a work horse and another one, and the roads 
were very bad. The team had been running out in the 
straw. ‘The bad roads made it hard pulling. Started 
to La Grande between eight and nine o’clock, and on 
account of the roads, drove very slowly. Arrived in 
La Grande between ten and eleven, because it was not 
very long before lunch time. (Transcript, 393). Up- 
on arrival at La Grande, the first thing after we left 
the team at a livery stable, we went to N. K. West, a 
dry goods store, and bought a pair of shoes. Mir. 
Moats selected them. Then went to Mr. Miller’s office, 
the real estate man, an old acquaintance, to see Mr. 
Lewis about life insurance. Mr. Moats phoned for Mr. 
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Lewis (Transcript, page 394). Could not get him and 
waited a while thinking perhaps he would come down. 
Went to the restaurant for dinner (Transcript, 395). 
After dinner went back to Myr. Miuller’s office, waited 
there until Mr. Lewis came; talked insurance (Tran- 
script, 396); then him (meaning Mr. Moats) and Mr. 
Lewis made out a contract and took out a policy. Then 
Mr. Moats went to Dr. Underwood’s. After the med- 
ical examination (Transcript, 396 and 397) husband 
and wife met, ate some ice cream, and started home. 


“Q. (Transcript, 397.) Did you see Dr. 
Loughlin on that day? 
A. ENO: 


@. (Transcript, 399.) When did you see 
Dr. Loughlin? 


A. I never saw Dr. Loughlin until after 
that day. 


Q. And just when was it please? 


A. Well, it was one day some time after 
that. I don’t just remember how long, but it 
was the same time that my husband—when I 
was with him, went to see him up at his office. 


COURT: About how many days? 


A. Well, I couldn’t just enumerate them, 
but it was some time after that, for we did not 
go back to La Grande for several days after 
that. 


Doctors Molitor, Upton and Loughlin are the only 
physicians who claim to have seen Moats personally, 
prior to March 16th, and it will be seen from the testi- 
mony that Dr. Molitor’s statement was not a consulta- 
tion at all. 


Dr. Upton did not know when his talk took place, 
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and as a matter of fact, was not consulted for any- 
thing else than a slight affection upon the eyelid, 
which was removed with such ease as to involve noth- 
ing constitutional, functional, or serious. 


Dr. Loughlin’s consultation occurred after March 
16th. The learned doctor, being mistaken as to his 
date. 


The next class of witnesses offered by the plaintiff 
in error were those whose opinion upon the hypothe- 
tical state of facts was obtained, and who saw MIr. 
Moats some time after the date of his application. 
These witnesses were Doctors Williamson and Tamosie, 
and a nurse by the name of Baldwin. 


Dr. Williamson discoursed interestingly upon the 
subject of insanity, but added little that was available 
in determining whether or not Mr. Moats was an 
insurable risk. The actual facts of the case were put 
up to the doctor in a hypothetical question appearing 
at page 294 of the transcript of the record. That 
question is as follows: 


“Q. Assuming Doctor, that a person on the 
3rd of March was in a doctor’s office, and his 
wife was consulting a doctor for some nervous 
trouble, and in a casual way he should say to 
the doctor—inquiring how he was, and without 
any examination the doctor would say, ‘well, 
I advise vou to take a rest,’ and on the 16th of 
the month, the same month he would consult a 
physician for sleeplessness, in which there was 
no pain connected with it—no inflammation or 
no appearance of physical unsoundness—and 
was examined that same date, and his heart 
was found to be normal, the circulation regular 
and normal, his lungs sound, his abdomen and 
the organs contained therein sound, and an 
analysis of his urine showed it to be sound— 
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to be normal—and that on the 21st of the month 
he went to a sanitarium and there was treated 
for nervousness and sleeplessness, and was later 
confined in the asylum, and was there for a few 
days and was discharged as being cured, and 
later returned to the asylum, and after four or 
five days died of exhaustion due to maniacal 
depressive insanity, what, in your opinion—you 
may state whether or not in your opinion the 
cause of that insanity could have happened 
after March 16th. 


A. Yes, it could have happened after 
March 16th, in the conditions you have de- 
scribed.” 


This, likewise, was the opinion of Dr. Upton. See 
transcript pages 277, 278. 


Dr. Tamosie was the only physician who did not 
show a spirit of fairness, and who seemed to desire to 
serve his master more arbitrarily even to the extent of 
departing from the spirit of fairness and element of 
disinterestedness. The contradiction of the learned 
doctor was so complete that his testimony was without 
value when submitted to a disinterested jury. 


George Baldwin (Transcript, p. 235) a witness on 
behalf of the defendant, claimed to be a nurse at the 
Mountainview Sanitarium. He sought to give a de- 
scription of Mr. Moats, and to quote what he said. 
This witness was a layman who had worked a few 
months as a nurse with patients afflicted with mental 
diseases. He remembers (Transcript, p. 241) that 
Mr. Moats was a very perfect speciman of physical 
manhood, and that Mr. Moats’ statements are the only 
statements of patients he remembers out of eight or 
ten men. (Transcript, pp. 243, 244.) 


The next witness called by the plaintiff in error, 
was Dr. George W. Zimmerman. - 
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Dr. Zimmerman was an Osteopathic physician 
(Transcript, 246). He claims to have seen Mr. Moats 
on the 18th day of March, at which time he advised 
him to try Osteopathical treatments. This witness 
gives it as his opinion that the condition he found Mr. 
Moats in, was a condition of growth, lasting over a 
considerable period of time. The value of this opinion 
is quite apparent, when the doctor was asked this 
question (Trans. p. 253): 


“@. You observed him for a certain length 
of time, did you? 


A. I observed him for probably thirty 
minutes.” 


It was a wonderful example of wisdom! observing 
a man for thirty minutes and he could see great con- 
tractions of the muscles of his back, when no other 
person could possibly see them (Trans. 254, 256) and 
then make the extravagant statement appearing at 
page 257: 


“Did you give him any warning as to his 
conditions ? 


A. I believe I made the statement that he 
must have help, whether he got it from me or 
wherever he got it. If not, there were just three 
endings to his condition, two endings to his con- 
dition, and one of them was to become insane 
and the other one was to die.” 


On cross-examination this witness was able to ex- 
plain why he knew that there were two endings to 
Mr. Moats’s condition. 


“Q. Did you say that in the presence of 
Mrs. Moats? (Trans., p. 257.) 


A. Idid: 
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Q. When? Before or after? 


A. When he was through the treatment; 
When he was through his examination. 


Q. That was to encourage him to get help, 
was it? 
A. From some place, yes, sir. 


Q. Now, you take the position, do you take 
the position that because Mr. Moats was a little 
nervous, said that he couldn’t sleep, that you 
could, by feeling his back and the muscles of 
his neck, determine to a certainty that the man 
was either going to die or go insane?” 


The witness “ducked,” dodged, and then an- 
swered: 


“A. I can’t make an answer to your ques- 
tion without that.” 


(Meaning some hearsay notions that some 
vagabond had told him.) 


Q. Now, you knew as a matter of fact that 
he was going to die, didn’t you? 


A. No, sir, unless that he would die some 
time; yes, it is true. 


Q. You weren’t able to fix a date exactly, 
were you? 


A. No, sir; no, sir. 


Q. And the question of his insanity was the 
uncertain part? 


A. Yes sir. 


Q. And you wouldn’t presume to fix the 
date, and didn’t fixt the date? 


A. No, sir. 


Q. You knew, as a medical man, that if he 
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lived long enough, he would eventually get 
Senile Dementia, didn’t you? 

A. Not necessarily. 

Q. That would be the tendency, wouldn’t 
it? 

A. We have people who die that are not 
insane—do not have Senile Insanity. 


Q. That is a verv prevalent disease in very 
old people, isn’t it? 

A. Well, it is when they get extremely 
old, ves.” 


By reference to the testimony of Mrs. Moats, we 
were able to show to the jury what the true facts 
were. (See Trans. p. 400.) 


Mrs. Moats said: 


“@. Are vou acquainted with G. W. Zim- 
merman, an osteopath? 


A. I never met him but one time. 
Q. When was that? 


A. That was the time—I don’t remember 
the date of that, but it was one time I was up 
there with him—with my husband. 


Q. State whether or not it was after the 
time your husband was examined by Dr. Un- 
derwood for life msurance. 


A. He wasn’t examined by Dr. Zimmer- 
man for life insurance. 


Q. No, I said after the time he was ex- 
amined by Dr. Underwood for life insurance. 


A. Qh, well, it was some time after that— 
some time after that. 


Q. Were you present at the time he was 
examined ? | 


69 


A. I was. 


Q. Tell the jury whether or not Dr. Zim- 
merman had him take off his shirts and disclose 
his naked back ? 


A. No, the only thing he requested him to 
do was to remove his coat and vest, and his 
top shirt—that was all. 


Q. What did the doctor do with him? 


A. He just simply put him on the table, 
and rubbed his back a little bit. 


Q. What complaint, if any, did your hus- 
band make? 


A. He never made any complaint. 


Q. State whether or not he complained of 
the muscles of the neck hurting him? 


A. He never complained at all—never com- 
plained of anything. 


Q. What was his conduct, as to whether or 
not he was restless? 


A. He wasn’t restless on the table. He 
laid perfectly quiet. 


Q. How long was the doctor examining 
him? 

A. He couldn’t have been at the office more 
than half an hour, because it was almost five 
o’clock—getting late, almost supper time. He 
wasn’t but a few minutes. I didn’t think he 
made much of an examination at all, and I was 
present all the time. 


Q. What was the doctor doing mostly? 


A. He was talking on a conversation that 
wasn’t my husband by any means. 


Q. Talking about his other business, about 
how busy he was? 
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A. Talking about other patients that he 
had. 


Q. Now, had you seen your husband’s back, 
that is, his naked back, during—at or about that 
time ? 


A. Yes. 


Q. Tell the jury whether or not the muscles 
of his entire back were contracted in any way? 


A. JI didn’t see anything wrong with his 
back—not anything. He was simply perfect— 
nothing wrong with his back. He never com- 
plained of anything being wrong with his back. 


@. State whether or not he told Dr. Zim- 
merman that he was very nervous and could not 
sleep ? 


A. He never told Dr. Zimmerman very 
much of anything. Very few words were said 
between them, and I asked the doctor myself 
what they treated on, and he said mostly they 
treated on the back and he commenced to ex- 
plain about the nerves of the back, how they 
would do, and I didn’t know anything about 
osteopathic work myself, but it didn’t interest 
me very much and I didn’t say very much about 
it, and my husband didn’t. 


Q. State whether or not Dr. Zimmerman 
said to your husband that his condition was a 
condition of growth lasting over a very con- 
siderable time. 


A. There wasn’t such a thing as growth 
mentioned—not a thing. He never mentioned 
about a growth. He simply told him that if he 
would let him treat him, he would make a well 
man of him. 


Q. State whether or not your husband had 
any anxious expression on his face? 


il 


A. I never noticed any 
he usually had—that day. 


nothing more than 


Q. State whether or not he was any dif- 
ferent that day from what he had been prev- 
iously. 


A. He hadn’t been any different that day to 
what he had been. 


Q. What was his condition previously, as 
to being normal? 


A. Well, he was more of a quiet type than 
I was. I was more nervous than he was. I 
never noticed anything nervous. 


Q. State whether or not he told Dr. Zim- 
merman that he was worried. 


A. He never in my presence. 


Q. State whether or not your husband’s 
business affairs in any respect caused him to 
worry ? 


A. He never had anything to cause him 
worry that I ever knew, any more than any 
other farmer had. He was a good manager, and 
always knew how to manage everything. He 
was a man that never worried much about any- 
thing. 


Q. Tell the jury what about that warning 
that Dr. Zimmerman gave as there only going to 
be two endings of your husband, insanity or 
death. 


A. I never heard anything about insanity 
or death mentioned in my presence, and I was 
with him all the time. He never mentioned such 
a thing to my husband. He only told him, ‘If 
you take treatments of me a few times, I will 
make a well man of you.’ That is what he said. 
No such words as death or insanity mentioned 
in my presence.” 
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Moats was a man whose wprightness of life and 
recitude of conduct stood as a greater contradiction 
to the charge of fraudulent conduct made by the in- 
surance company than the testimony of any witness 
could possibly be. 

WILLIAM R. CHATTIN (Trans. p. 406) was 
a pioneer in the vicinity of Summerville, where Mr. 
Moats and his family lived, and was intimately ac- 
quainted with Mr. Moats. He said (p. 407): 


“Q. Describe to the jury his appearance 
as to whether or not he complained of any ail- 
ment, or looked as though he was ill, nervous, or 
weak? 


A. He was a very stout looking man, and 
was gentlemanly in his conduct, and upright in 
every respect, as far as I could see or learn in 
regard to him.” 


“Q. (p. 408) Are you acquainted with his 
genera] reputation in the community where he 
resided for being an honest, upright man? 


A. It is good. 


Q. Tell me whether you are acquainted or 
not? 


A. How is that? 


. Tell me whether you are acquainted 
with it or not? 


A. I am acquainted, yes. 
Q. Tell the jury what it is—good or bad? 


A. His reputation, his character and all 
was good in the community in which he and 


IT lived.” 
JOHN H. NEWBILL (Trans. p. 410) said: 
“Q. Where do you live, Mr. Newbill? 
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A. Summerville. 
Q. How long have you lived there? 
A. Between seven and eight years. 


Were you acquainted with George 
Scott Moats in his lifetime? 


A. Iwas. 
Q. How intimately had you known him? 


A. Well, we were—we were particular 
friends. 


Q. Had you seen him very often during 
the month of March and the month of February, 
1911? 


A. Yes sir. 


Q. State whether or not you attended 
church there in Summerville at the same time 
he was there? 


ue 1h did. 


Q. Tell the jury whether or not you noticed 
anything about him of a peculiar or uncommon 
nature or character in his conduct—or char- _ 
acter? ; 


A. I noticed nothing wrong about the man 
at all. 


Q. Are you acquainted with his general 
reputation in that community as to being an 
honest and upright man? 


ee Leann: 

Q. Tell the jury what it is—good or bad? 

A. His reputation was good—no man could 
deny his honesty.” 


D. R. McKENZIE (Trans. p. 416) testified as fol- 


lows: 
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“Q. Where do you live? 
A. In summerville. 
Q. How long have you lived there? 


A. With the absence of three years have 
been there 22 years. JI think it was. Been 
three years from the place. 


Q. What is your business. 
A. Postmaster. 


Q. Postmaster. And did your ever—do 
you have any other business in connection there- 
with? 


A. Yes, and general merchandise store. 


Q. Were you acquainted with George 
Scott Moats in his lifetime? 


A. Sivas. 
Q. How long have you known him? 


A. About 11 years, somewhere close to that 
time. 


@. Are you acquainted with his general 
reputation in the community where he resided? 


I am. 

For honesty and uprightness of life? 
I am. 

Tell the jury what it is. 


Why, I consider it good. I hadn't 
heard any one say anything to the contrary.” 


LP Ob O> 


“Q.  (p. 422) Your were subpoenaed here 
by the defense, were you not? 


A. I was.” 


It will thus be seen that both witnesses for the 
beneficiary and the insurance company united in testi- 
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fying to the uprightness of life, truthfulness, honesty 
and good reputation of George Scott Moats. 


It thus obviously appears that the charge of the 
msurance company, that Mr. Moats had been guilty 
of fraud, not only ran contrary to the manner of 
life of Mr. Moats, but was contradicted not only by 
the testimony of Mrs. Moats, but by the manner in 
which the witnesses for the insurance company testified. 
They were indefinite and uncertain. Dr. Upton, could 
not fix his time, could not remember the conversation, 
and the value of his testimony, while exclusively for 
the jury, would not find credence in the belief of any 
court. Dr. Molitor’s testimony is not a contradiction. 
He did not even show a consultation. Dr. Loughlin 
was mistaken in the date, for it is impossible to be- 
heve that Mr. Moats would consult him for a serious 
disorder on the morning of a certain date, and in the 
afternoon deny it, or conceal it. 


As to whether or not Mr. Moats was suffering 
from nervousness and any disease of the brain, the 
testimony of his friends and neighbors shows that 
nothing unusual was noticed in him. He was one of 
those perfect speemans of physical and mental man- 
hood which come to an untimely end, in some of those 
unexplainable ways that mankind has been known to 
suffer. It was the sudden shock of some sort, after 
his insurance had been perfected, that caused him to 
meet his maker in a sorrowful but unusual way. Some 
sudden shock or physical injury came to him that 
threw him overboard and sent him to the asylum. The 
restraint which he received at the sanitorium and at 
the hospital was sufficient to have caused it. This ap- 
pears from the testimony of Dr. Upton (Trans. p. 
278): 

“Q. Now Doctor, you said in your cross 
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examination that it was possible for insanity 
to develop in a very short period of time. Now, 
I will ask you if it isn’t a fact that, in the ab- 
sence of evidence of any very sudden shock, or 
of physical injury in most, if not all such cases, 
an examination of the previous history will dis- 
close some symptoms of nervousness? 


A. Yes sir. 
“Re-Cross Examination (p. 279): 


@. By sudden shock or physical injury, 
what would you include? 

A. Any injury. Any nervous surprise, 
exhaustion—well, any nervous surprise, any 
surprise, whether it be pleasant, or grief, or 
some other feature. 


Q. Suppose he was put in restraint at a 
hospital against his will? 
That is all right. 
That would affect it? 
Yes sir. 


And if that condition of affairs existed, 
you would be inclined, would you not, to at- 
tach a great deal of importance to that fact as 
a symptom, would you not? 


OP Oop 


A. I certainly would.” 


The foregoing statement is believed to be a fair, 
accurate and complete statement of the testimony, 
showing the lower court to have been correct when 
he said that upon this point the testimony was con- 
flicting, and presented a case for the jury. The mere 
fact that the defendant in error was compelled to send 
Dr. Loughlin’s affidavit to New York as a part of her 
proofs of death, does not in the least bind her. 


im 


In the ease of Insurance Co. vs. Higgenbotham, 
95 U. S. 880, 388, the supreme court of the United 
States considered just such a state of affairs. We 
quote: 


“At the close of his charge, the judge in- 
structed the jury as follows: ‘That the plain- 
tiff is not responsible for or in any way affected 
by any of the statements in Dr. White’s affidavit, 
unless the jury find that before and at the time 
of filing it with the agent of the company she 
had actual knowledge of its contents, and 
adopted and used them as her own declarations. 
That affidavit is her declaration or no, as she 
knew and was advised of it and procured and 
approved it.” To which instruction the counsel 
for the insurance company then and there ex- 
cepted.” 


The supreme court of the United States considered 
that exception, saying at page 390: 


“Whether the presentation of the affidavit 
of White by Mrs. Day made its contents evi- 
dence, whether she knew its contents or not, 
whether she did or did not adopt or procure it, 
was not of the slightest consequence. The paper 
contained nothing that was legal evidence upon 
the point in issue, and a verdict founded upon 
it could not have been sustained. The dis- 
position of the subject by the judge was one 
that could not possibly work legal injury to the 
insurance company. ‘There was, therefore, no 
Enior 


The conclusions to be drawn from the foregoing 
may be summarized as follows: 


The defendant in error is entitled to have the issues 
tried according to the course of the common law. 
This means a common law jury, and a common law 
jury trial. 
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Bates Fed. Procedure at Law, See. 1054. 


In order, therefore, to obtain a trial under these 
circumstances, all issues of fact must be submitted to 
and decided by the jury. 


Bates on Federal Procedure at Law, Sec. 1093. 


Two questions, therefore, existed upon which the 
jury were to pass: 

First: It was a question for the jury, whether or 
not the assured made untruthful answers to the ques- 
tions contained in his application, and to the medical 
examiner. 


Second: It was a question for the jury should 
they find that the assured did consult with physicians 
other than as stated in his answers to the medical ex- 
aminer, whether or not that consultation was for a 
serious disorder or a slight and temporary disposition. 
In either event, this court cannot say as a question of 
law, that there has been misrepresentation such as will 
avoid the policy. It appears to us that all the court 
can say is, as said to the jury by Mr. District Judge 
Bean, in speaking about the testimony of Dr. Laughlin 
(Trans. p. 429), “Now there is a controversy here as 
to whether that conference took place or not,” and in 
speaking of the general situation, he summarizes, at 
page 430, as follows: “So that these are questions for 
you to determine from the testimony.” 


Let us close the argument upon this branch of the 
case by quoting section 1091 of the excellent work 
on federal procedure at law, by Mr. C. L. Bates: 


is) 


“Questions of law are to be determined by the 
court; questions of fact, by the jury. The au- 
thority of the jury as to the latter is as ab- 
solute as the authority of the court with respect 
to the former. No question of fact must be 
withdrawn from the determination of the jury, 
whose function it is to decide such issues. The 
line which separates the two provinces must not 
be overlooked by the court; and care must be 
taken that the jury is not misled into the be- 
lief that they are alike bound by the views ex- 
pressed by the court upon the evidence, and the 
instructions given as to the law. The jury 
must be made to distinctly understand that 
what is said by the court as to the facts is ad- 
visory only, and in nowise intended to fetter the 
exercise finally of their own independent judg- 
ment. Within these limitations, it is the right 
and duty of the court to aid them, by recalling 
the testimony to their recollection; by collating 
its details; by suggesting grounds of preference 
where there is contradiction; by directing their 
attention to the most important facts; by elim- 
inating the true points of inquiry; by resolving 
the evidence, however complicated, into its sim- 
plest elements, and by showing the bearing of 
its several] parts and their combined effect, 
stripped of every consideration which might 
otherwise confuse them. How this duty shall 
be performed depends in every case upon the 
discretion of the judge. There is no duty more 
important resting upon those who preside at 
jury trials. Constituted as juries are, it is fre- 
quently impossible for them to discharge their 
functions wisely and well without this aid. In 
the courts of the United States, as in those of 
England, from which our practice was derived, 
the judge, in submitting the case to the jury, 
may at his discretion, whenever he thinks it nec- 
essary to assist them in arriving at a just con- 
clusion, comment upon the evidence, call their 
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attention to parts of it which he thinks im- 
portant, and express his opinion upon the facts; 
and the expression of such an opinion, when no 
rule of law is incorrectly stated, and all matters 
of fact are ultimately submitted to the determi- 
nation of the jury, cannot be reviewed on writ of 
error, 


THE INSTRUCTION COMPLAINED OF 
IN THE FIFTH ASSIGNMENT OF ERROR, 
IS ERRONEOUS. 


By reference to the instruction complained of in 
the fifth assignment of error, at page 7 of the brief of 
plaintiff in error, the court will observe that it con- 
tains several propositions. 

First: “If aman makes a representation as of his 
own knowledge, not knowing whether it be true or 
false and it is in fact untrue, he is guilty of fraud, 
as much as if he knew it to be untrue.” 

There is no contention in this case that Mr. Moats 
made any such representations and such an instruction 
would not apply. 

Second: The instruction further contemplates: 
“If you find from the evidence in this case that the 
msured George Scott Moats did on the 16th day of 
March, 1911, represent to the defendant in this case 
that he has never had any disease of the brain or 
nervous system or that he had not consulted a physician 
within three years from the date of said representation, 
except once for a pain in the back.” 

The court will observe that this idea was amply 
and faithfully covered by the trial court in a very in- 
telligent way, and in a clear manner, so that no pos- 
sible error could be predicated, if this idea were dis- 
associated from the instruction and contained in a 
separate paragraph. 
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Third: “Or that no other company had ever de- 
clined to issue a policy upon his life, or either of 
them.” 


The unintelhgible character of this statement is at 
once apparent, but beyond this, there is no issue made 
upon that question. My. Moats is not charged with 
failing to disclose other msurance. Then the in- 
struction proceeds: 


“And you further find that the deceased 
prior to said date had suffered from any disease 
of the nervous system or brain, and further 
find that he had consulted physicians more than 
once within three years from the date of said 
representation, and had been rejected as an ap- 
plicant for insurance in any other Insurance 
Company, and you further find that said rep- 
resentations were material to the risk, and fur- 
ther find that said representations were in fact 
untrue, then your verdict must be for the de- 
fendant.” 


The vice of this instruction appears when all of 
the foregoing parts are placed together in one in- 
struction. 


In the first place, the question of. falsely answering 
as to the other insurance, has never entered into this 
case, and consequently to make that a contingency 
upon which liability depends, would be highly errone- 
ous. Again, counsel, by this instruction would sub- 
mit the question as to the materiality of the representa- 
tions to the jury. If this be the law, then counsel 
cannot complain because the lower court instructed the 
jury, as a matter of law, that the questions contained 
in the application were material to the risk, and we 
have yet to hear of an insurance company, or any other 
plaintiff in error obtaining a reversal for error in their 
favor. 
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The case of Regan vs. Mutual Life Insurance Co., 
189 Mass. 555; 76 N. E. 217, quoted at page 47, et 
seq. of plaintiff in error, has no application to this 
ease. There is no contention in this case that the 
policy is incontestible, nor that the insurance company 
agreed never to set up fraud as a defense, but the 
contention ts that there was no fraud, and that these 
contentions were for the jury, who, after hearing the 
entire case, so found. 


Again, there is no claim in this case that the in- 
surance company was contracting with an individual 
who was on compos mentis, or who had been executed 
for the commission of a felony, as was the subject of 
consideration in the case of Burt vs. Union Central 
Life Insurance Company, 187 U. S. 362, 364. (See 
pages 50 and 51 of brief of plaintiff in error.) But, 
upon the other hand, it is not universal that a policy 
is rendered uncollectible by the assured committing a 
capital felony, and upon trial and conviction, executed 
for that felony. It simply depends upon the law of 
the state where the policy is issued. 


See McCue vs. N. W. Mut. Life Ins. Co., 167 
Fed. 435. 


The complaint of the plaintiff in error that Mr. 
Moats was insane, and therefore not in sound health 
is not well founded. Neither does it follow, also, that 
the conclusion that to insure a man who was insane 
would be subversive of sound morality and against 
public policy. The fact remains, nevertheless, that a 
man may be insane and yet be in perfect physical con- 
dition, have no disease, and outlive the most healthful 
and brainy risk ever presented. 
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The supreme court of New York, in the case of 
Robertson vs. Metropolitan Life Ins. Co., 87 N. Y. 
Sup. 146, affirmed without opinion, in 53 N. E. 1131, 
held, that the term “sound health” refers to the physical 
condition of the person, and that one whose mental 
condition is that of an imbecile, and who is in fact a 
cripple, may, nevertheless, be in sound health. 


Furthermore, insanity does not, as a matter of law, 
constitute an unsound condition of health so as to 
falsify a statement that the health of a relative ap- 
plicant is sound. 


Jacklin vs. Hartford Nat. Life Ins. Co., 75 
Hun. (Ne Y.) 695:--27eNe Y. Sup. 1112. 


It therefore follows that even if the contention of 
the plaintiff in error were true, that the policy did 
not take effect unless delivered during the lifetime, 
the court cannot say, as a matter of law, that the mere 
fact that Mr. Moats went to the hospital and later 
became insane, necessarily affects the situation. It is 
merely a circumstance to go to the jury, as to whether 
or not the contract between the parties has been 
breached, and a request that the court decide the matter 
as a question of law, is properly denied. 


Of course by this argument we are not admitting 
the contract to be any different from that which we 
have previously contended it to be, but are simply 
replying to the contention of the plaintiff in error, by 
showing that their contention is not supported by the 
law. 
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CONCLUSION. 


There is, therefore, presented for decision a case in 
which one of the prominent farmers of Union County, 
Oregon, applied to the New York Life Insurance 
Company for a policy of insurance. There had been in- 
dicated to him in advance the kind of a contract the 
company was willing to accept. Official forms of appli- 
cation with receipt attached were submitted to him for 
signature. The medical examiner’s report was filled out 
by the company’s own medical examiner, and Mr. 
Moats complied with everything the company seemed to 
think was necessary. He answered them truthfully, 
completely and fairly as to his previous life history. 
He paid them in advance the sums they demanded for 
the risk. The medical examination which he passed, 
showed him to be a risk which the company was will- 
ing to take. The Company, on the 18th of March, 
1911, as shown by McCall’s exhibit B being what is 
shown in the record as the Home Office Memorandum, 
sent out its inspection blanks (Transcript, pages 159- 
161), and we have a right to presume that the in- 
spection was duly made. In short, every item of in- 
formation demanded, was submitted. No demands of 
any other sort were made upon the assured. He 
rested in the sound and justifiable conviction that he 
was insured from the 16th day of March, 1911. He 
received a policy in accordance with the terms of the 
proposal. He made no false representations. He 
made no statements of any kind that would convince 
a jury or a court of a fraudulent enterprise. The 
question of a change of health, if there was such a 
change, cannot be brought into the case. If it was a 
material issue, the defendant in error was entitled to 
know of it so that she could offer the balance of the 
testimony upon the question. She would have the right 
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to point out that the trip to Portland was occasioned 
only by a temporary attack. She would have the right 
to assert, if she could, that it was of a temporary 
character, or offer any other testimony she may have 
on the question. As a matter of fact, Mr. Moats was 
discharged from the Oregon insane asylum as cured, 
thereby showing that whatever attack he had was of 
the remotest kind and of no material consequence. In 
other words, she would have the right, had an issue of 
fact been tendered to her, to have met it in any legiti- 
mate way. The result would have been that the ques- 
tion would have been submitted to the jury and by 
them pasesd upon. ‘Then, at last, it is not a question 
at law for the court to decide. The vicious and ex- 
travagant characterization of the case by the plaintiff 
in error is not justified by the record. There is not 
only no fraud in the case before the application, as 
decided by the jury, but there is no fraud after the 
application. 

It is not unusual for insurance companies, in the 
preparation of forms of application and the kinds of 
proposals which they are willing to receive for in- 
surance, to take the chances of a change of health 
between the date of application and the date of de- 
livery of the policy. It has been the practice of some 
insurance companies to do so for 40 years. | 


The Supreme Court of the United States in the 
case of Insurance Co. vs. Higginbotham, supra, says: 


“In many English companies a formal ac- 
ceptance of the proposal for insurance is issued. 
In some companies this acceptance is uncon- 
‘ditional, so that the premium be paid within the 
month, the letter of acceptance running to the 
effect that the proposal has been accepted, and 
that a receipt is ready at the office for the premi- 
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um upon the payment of which the assurance 
will commence; but that, if the same be not paid 
within thirty days, a reappearance and fresh 
certificate will be required. In other companies 
the acceptance is qualified by the condtion, not 
only that the insurance shall not commence till 
the payment of the premium, but that no ma- 
terial change shall have occurred prior thereto. 
Bunyon, 58, cited Bliss, Sec. 99. 


The practice is not uniform, and there is 
nothing remarkable in allowing a certificate of 
health. to stand good for thirty days, no reap- 
pearance or examination for that interval being 
required.” 


Insurance Co. vs. Higginbotham, 95 U. S. 387. 


As has been said by a learned expert on insurance 


law: 


“Tt is evident that the primary requisite essential 
to the existence of every contract of insurance 
is the presence of a risk of loss. Risk is es- 
sentially the subject of the contract. If there 
be no risk there can be no contract, and until 
the risk commences the contract does not at- 
tach,” 


1 Cooley, Briefs on Insurance, page 80. 


There are all sorts and forms and kinds of in- 
surance contracts. Fire risks, sea perils, accidents and 
life policies and, in turn, each of these classes of in- 
surance businesses have various forms of contracts. The 
insurance companies are allowed to make all sorts and 
forms of contracts with the exception and limitation 
only that they must be lawful contracts. 


As was said by Mr. Roger W. Cooley in his Briefs 
on the law of insurance, volume 1, page 832: 
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“It may be stipulated in the application that 
the risk shall commence upon a day named 
therein and iu such case the policy would cover 
a loss occurring before its issuance but after the 
day so named.’ Citing Ins. Co. of North 
America vs. Thornton, 55 L. R. A. 547; Krumm 
vs. Jefferson Fire Ins. Co., 40 Ohio State 225; 
Hardwick vs. Ins. Co., 20 Ore. 547. 


“It may, however, be agreed to commence 
the risk on the date of the application. In such 
ease the policy must be regarded as dated back 
to the date of the application.” 


1 Cooley, Briefs on Insurance, 844. 


Again, “If the policy is endorsed on the 
back as beginning at a certain time and the 
same time is recited on its face, such endorse- 
ment and recital will prevail over a general 
provision of the policy that it is not to take 
effect until issued and delivered to the insured, 
and if it has been issued and delivered it takes 
effect from the date as stated by its terms and 
not the date it is delivered.” 


Gordon vs. Casualty Ins. Co., 54S. W. 98. 


It will thus be seen that it is perfectly right and 
proper for the parties to agree upon a date at which 
the risk shall start and this risk being one of the 
essentials of insurance, may be assumed by the in- 
surance company from the agreed date. 


That was done in the case at bar. The risk of 
those facts, circumstances and exigencies happening 
after the date of the application which might or might 
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not result in death, thereby rendering the liability, 
theretofore contingent, absolute was assumed by the 
insurance company by the express terms of the proposal 
contained in the form of application which they evinced 
a willingness to accept. 

It follows, therefore, from these considerations 
that the verdict of the jury and judgment of the lower 
court are right and the judgment should be affirmed. 

Respectfully submitted, 


C. EH. COCHRAN and 
GEO. T. COCHRAN, 


Attorneys for Defendant in Error. 
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NEW YORK LIFE INSURANCE COMPANY, 
a corporation, 
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v. 
IDA M. MOATS, Guardian of the person and 


estate of GEORGE A. MOATS, a minor, 
Defendant in Error. 


Petition for Reheartug 


On page 21 of the opinion rendered in the 
above entitled case, the court used the following 
language, to which we respectfully direct its at- 
tention in connection with the present petition 
for yehearing: 

“How, then, can it be seriously contended 
that because the deceased did not inform the 
insurance company that he had been confined 
in a sanitarium for a disease of the nerves for 
six days after making application for msur- 
ance and prior to the delivery of the policy 
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by the agent of the company to him, he there- 
by perpetrated such fraud and deception upon 
the company as would vitiate the policy?” 


We also respectfully direct the court’s atten- 
tion to the following language found on page 22 
of said opinion: 

“We think that the doctrine of continuing 
representations is eliminated from this case 
by the express provisos contained in the appli- 
cation for insurance and in the policy, that 
upon payment of the first premium and upon 
delivery to and receipt by the deceased of the 
policy during his life time, the policy should 
then relate back to and take effect as of the 
date of application.” 


As thus appears from the face of the decision 
itself, the applicant for insurance was confined 
lo a sanitarium between the date of his applica- 
tion for a contract of insurance and the date of 
the consummation of that contract and was dur- 
ing such period of time suffering from a disease 
of the nerves, which facts he failed to disclose to 
the insurance company. It also appears from the 
face of said opinion that the court does not dis- 
pute the doctrine of continuing representations, 
but holds that such doctrine has no application 
to the case at bar, because, by the provisions of 
the application and the purported contract, the 
same was to relate back and take effect as of 
the date of the application. 
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The plaintiff in error respectfully urges that 
the contract referred to could not be made to 
relate back to the date of application until such 
contract had in fact been made. In other words, 
the clause providing that the contract should re- 
late back and take effect as of the dale of appli- 
cation presupposes and requires that there be a 
contract to which the doctrine of relation could 
apply. In the case at bar it was expressly agreed 
between the contracting parties, as shown by the 
undisputed testimony, that no contract should be 
considered to exist until the same had been de- 
livered, and the plaintiff in error again respect- 
fully urges that there never was any contract in 
the case at bar because of the fact that before 
its delivery, which was a condition precedent to 
the very existence of any contractual relation, 
the subject matter of the contract had been 
materially changed. 

The applicant was asked whether or not he 
had ever suffered from any disease of the nerves; 
he was also asked whether he had ever suffered 
from insomnia. It also appears from the uncon- 
tradicted evidence that both of these diseases 
were material to the risk, and that, had the 
company been advised of the existence of either, 
it would not have issued the policy. 

If between the date of Mr. Moats’ application 
and the date of the delivery of the purported 
contract, Mr. Moats had in fact died and his heirs 
had not advised the company of this fact, could 
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it then have been logically contended that the 
provision by virtue of which the contract was to 
relate back to the date of application, precluded 
the company from successfully contesting the 
risk? Both common sense and an unbroken line 
of authorities contravene the possibility of a con- 
tract under such conditions. Before the minds 
of the parties could have met, the subject matter 
of the contract would have been destroyed. Both 
parties to a contract of life insurance contem- 
plate as an implied representation that the appli- 
cant is actually alive and that such life continues 
pending negotiations for the contract. Both par- 
ties to a life insurance contract also contemplate 
that the individual presenting himself for insur- 
ance shall continue to be the same individual 
pending negotiations for the contract. How can 
one rule be logically applied to the first state of 
facts and another rule applied to the second 
state of facts? This very proposition was dis- 
cussed in the case of Cable v. United States Life 
Insurance Company, 111 Fed. 19, in the following 
language: 

“Independent of these considerations, (i.e., 
as to whether the statements in the application 
were warranties or representations and were 
continuing) and growing out of the very 
nature of the subject matter, there was a legal 
obligation resting upon Cable and upon those 
acting for him to disclose any material change 
in his condition of health between the time of 
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the application and the time of the delivery 
of the policy.” Cable v. United States Life 
Insurance Company, 111 Fed. 19, 26-30. 


This very doctrine was also expounded in the 
following case from the Supreme Court of North 
Carolina, which case has been found since the 
submission of the case at bar. A careful reading 
of the North Carolina decision discloses that there 
was no provision requiring that the applicant 
should be in good health and insurable condi- 
tion at the time of the delivery of the policy, 
the only requirement being that the insured be 
alive and the first premium paid. The court, 
however, applied the doctrine of continuing rep- 
resentations in the following very able and ex- 
haustive discussion: 


“The application contained this language 
just above the signature of Hahn: ‘It is 
hereby declared * * * also that the policy 
of insurance hereby applied for shall not be 
binding upon this company until the amount 
of premium as stated therein shall have been 
received by said company, or some authorized 
agent thereof, on proper receipt of the com- 
pany, during the life time of the person 
therein assured. * * * 

“Was it the duty of the assured to com- 
municate to the company any material change 
in his health in the interval between the ap- 
plication and the completion of the contract 
by the payment of the premium? 
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“No rule seems to be better settled than 
that upon a contract of insurance. It is the 
duty of the assured, at or before the making 
of the contract, to communicate all the facts 
within his knowledge which may affect the 
risk. 1 Phil. Ins., Sec. 524; May Imns., Sec. 
200, p. 210. 

“This duty cannot be the less obligatory 
because the assured has shortly before repre- 
sented or warranted a fact to be true, which 
then was true, but has since ceased to be so. 
In such case the insurer naturally and right- 
fully infers that the thing insured continues 
in the same condition as far as the assured 
knows. 

“In Edwards v. Footner, 1 Camp, 530, the 
action was on a policy of insurance on goods 
in the Fanny from London to Hayti. The 
ship was captured by a French privateer with 
the goods on board. About a week before the 
policy was signed, the broker for the plaintiff 
stated to the defendant that the Fanny was to 
sail with certain armed ships, and that she 
herself was to carry ten guns and twenty-five 
men. The Fanny in fact sailed by herself, 
and carried only eight guns and seventeen 
men. Lord Ellensborough said, ‘If a repre- 
sentation is once made it is to be considered 
as binding, unless there is evidence of its 
being afterward altered or withdrawn.’ 

“In Traill v. Baring, 4 De. Gex., Jones and 
Smith, 318, the facts were: The International 
Life Assurance Society had assured the life of 
Lydia Taylor for a large sum. On 9th May, 
1861, the society assured her life for £3,000 
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(a part of the sum) with the Clerks’ Associa- 
tion, on 10th May the secretary of the associa- 
tion called on the secretary of the Reliance 
Society, and proposed that that society should 
take part of their risk on Lydia Taylor’s life 
by way of re-assurance, stating that the Vic- 
toria office had agreed to undertake that risk 
to the amount of £1,000, and that the associa- 
tion would themselves retain £1,000 of it, and 
proposing that the society would take the re- 
maining £1,000. The proposal was accepted 
on the same day. On 18th May, a policy was 
accordingly issued, being the one on which 
the action was brought. It was afterwards 
discovered that the association, instead of re- 
taining the risk themselves to the amount of 
£1,000, had on the 15th May (three days before 
the date of the policy) assured by way of 
re-assurance the whole of its risk with the 
Victoria office. Lydia Taylor died and the 
society refused to pay. 

“Lord Justice Turner said: ‘I take it to be 
quite clear that if a person makes a represen- 
tation by which he induces another to take a 
particular course, and the circumstances are 
afterwards altered to the knowledge of the 
party making the representation, but not to 
the knowledge of the party to whom the 
representation is made, and are so altered that 
the alteration of the circumstances may affect 
the course of conduct which may be pursued 
by the party to whom the representation is 
made, it is the imperative duty of the party 
who has made the representation to commu- 
nicate to the party to whom the representation 
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has been made the alteration of those circum- 
stances; and that this court will not hold the 
party to whom the representation has been 
made bound, unless such a communication 
has been made.’ May on Insurance, Secs. 199, 
191, pp. 199, 201. 

“In both the cases cited, it was admitted 
there was no actual intent to deceive, and that 
the representations were bona fide, and true 
at the time they were made. 

“We think these cases stand on the ground 
of an admitted principle of equity, which sub- 
stantially runs through the whole law of that 
class of contracts in which confidence is re- 
posed in each other by the contracting parties. 

“The plaintiff is not entitled to recover on 
the policy. He is entitled to recover the pre- 
mium paid, on the ground that, as the risk 
never accrued, there was a total failure of 
consideration, but not in this action, as it is 
not demanded.” 


G. A. Whitley, Adm’r, etc., v. The Pied- 


mont & Arlington Life Insurance Co., 
71 N. C. 481, 483-485. 


Even if it could be logically held that the 
health of Mr. Moats was not materially changed 
during his six days’ confinement at the sani- 
tarium, owing to the fact that he apparently got 
well, nevertheless the mere fact that he had for 
six days suffered from manic depressive insanity 
would justify the inference, at least, that he 
never fully recovered from this attack, especially 
in view of the fact that this was the disease from 
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which he died. Had this very disease killed him 
between the date of his application and the date 
of the delivery of the purported contract, and 
had the fact been concealed from the company, 
such concealment would undoubtedly have been 
branded as fraud. The actual concealment of 
his insanity was no less a concealment than 
would have been the concealment of his death. 
To hold that such a concealment was any less a 
fraud than the concealment of his death is to 
reduce fraud to a mere question of degrees, 
making it destructive only according to its quan- 
tity and quality. 

For the reasons herein set forth, we respect- 
fully submit that a rehearing should be granted 
in the above entitled case. 


PLATT & PLATT, 
Attorneys for Plaintiff in Error. 
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Unitep STATES OF AMERICA, 
DISTRICT OF OREGON. 


I, Hugh Montgomery, one of the attorneys 
for the plaintiff in error in the above entitled 
cause, do hereby certify that I have prepared 
the foregoing petition for rehearing, and that the 
same is in my judgment well founded and that 
it is not interposed for delay. 


HUGH MONTGOMERY, 
Of Altorneys for Plaintiff in Error. 
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